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TITLE 7—ACRICULTURE

Chapter I—Agncultural Marketing
Service (Standards, Inspections,
Marketing Practices), Department
of Agriculture

ParT 61—COTTONSEED SOLD OR OFFERED
FOR SALE FOR CRUSHING PURPOSES
(INSPECTION, SAMPLING AND CERTIFICA-
TION)

1IOSCELLANEOUS AMENDMENTS

The amendment to the regulations
governing the inspection, sampling and
certification of cottonseed sold or offered
for sale for crushing purposes (7 CFR
Part 61) heremafter set forth, 1s hereby
promulgated to be effective upon publi-
cation i the FEpERAL REGISTER, pur-
suant to authority contamed in the
Agricultural Marketing Act of 1946 (60
Stat. 1087; 7 U. S. C. 1621 et seq.)

The primary purpose of the amend-
ment 1s to delete obsolete provisions and
to clarify the provisions relating to the
handling of official samples,

The Department finds that it 1s im-
practicable, unnecessary, and contrary
to the public interest to 1ssue a notice
of proposed rule making on this amend-
ment or to postpone the effective date
of the amendment until tharty (30) days
after publication in the FEDERAL REGISTER
for the following reasons: (1) The
changes are in the nature of clarifying
procedural amendments or deletions of
obsolete provisions; and (2) the changes
require no preparation on the part of
users of the service.

The amendment 1s as follows:

1. Change paragraph (a) of §61.2 to
read as follows:

(a) The act. The applicable pro-
visions of the Agricultural Marketing
Act of 1946 (60 Stat. 1087- 77U. S. C. 1621
et seq.) or any other act of Congress
conferring like authority.

2. Delete the last sentence 1 para-
graph (b) of §61.16 and substitute
therefor the followmng: “In any case
where the original sample 1s lost or de-
stroyed before analysis, the duplicate
thereof retained by the licensed cotton-
seed sampler as provided in § 61.34 shall
become the officzal sample. Each Ili-
censed chemist shall retain for at least

two weeks a portion of each ofilclal sam-
ple first analyzed; and in any case where
a review is requested under § 61.8 such
retained portion shall be considered an
official sample for purposes of review
analysis.” -

3. Delete paragraph (c¢) of § 61.25.

(Sec. 205, €0 Stat. 1030; 7 U. 5. C. 162%)

Done at Washington, D. C., this 4th
day of October 1955.

[sEAL] Roy W. LEmIARTSON,
Deputy Administrator,
Agricultural Marketing Service.

[F. R. Doc. 55-8140; Filed, Oct. 6, 1055;
8:50 . m.]

Chapter IX{—Agrncultural Marketing
Service (Marketing Agreements and
Orders), Department of Agriculture

[{Grapefrult Reg. 104]

ParT 955—GRAPEFRUIT GnrOwWx v ARnI-
20NA, I¥ ILIPERIAL COUNTY, CALIFORITIA}
AND I ‘THAT PART OF RIVERSIDE COUNTY,
CALIFORNIA, SITUATED SOUTH AlD EAsT
OF THE SAN GORGONIO PASS

LILTITATION OF SHIFLICNIS

§ 955.365 Grancfruit Regulation 104—
(a) Findings. (1) Pursuant to the mar-
keting agreement, as amended, and
Order No. 55, as amended (7 CFR Part
955), regulating the handling of frape-
fruit grown in the State of Arizena; in
Imperial County, California; and in that
part of Riverside County, California, sit-
uated south and east of the San Gor-
gonio Pass, effective under the ap-
plicable provisions of the Agricultural
Marketing Agreement Act of 1937, a3
amended (7 U. S. C. 601 et seq.), and
upon the basis of the recommendations
of the Administrative Committes (estab-
lished under the aforesald amended
marketing asreement and order), and
upon other available information, it is
hereby found that the limitation of chip-
ments of grapefruit, as hereinafter pro-
vided, will tend to effectuate the declared
policy of the act.

(2) It is hereby further found that
it is impracticable and contrary to the
public interest to give preliminary notice,

(Continued on next page)
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Published daily, except Sundays, Mondays,
and days following officia] Federal holidays,
by the Federal Register Division, National
Archives and Records Service, General Serve
ices Administration, pursuant to the au-
thority contained in the Federal Register Act,
approved July 26, 1935 (49 Stat. 500, as
amended; 44 U. S. C., ch. 8B), under regula-
tions prescribed by the Administrative Com-
mittee of the Federal Register, approved by
the President. Distribution is made only by
the Superintendent of Documents, Govern-
ment Printing Office, Washington 25, D. C.

The FEDERAL REGISTER will be furnished by
malil to subscribers, free of postage? for $1.50
per month or $15.00 per year, payable in
advance. The charge for individual copies
(minimum 15 cents) varles in proportion to
the size of the issue, Remit checkor money
order, made payable to the Superintendent
of Documents, directly to the CGovernment
Printing Office, Washington 25, D. C.

The regulatory material appearing herein
is keyed to the CopE oF FEDERAL REGULATIONS,
which is published, under 50 titles, pursuant
to section 11 of the Federal Register Act, as
amended August 5, 1953. The CobE or Fep-
ERAL REGULATIONS Is sold by the Superin-
tendent of Documents. Prices of books and
pocket supplements vary.

‘There are no restrictions on the re-
publication of material appearing in the
FEDERAL REGISTER, or the CODE OF FEDERAL
REGULATIONS.

CFR SUPPLEMENTS
{For use during 1955)

The following Supplements are now
available:

Title 32: Parts 400-699 ($5.75)
Parts 800-1099 ($5.00)
Part 1100 to end ($4.50)

Title 43 (Revised, 1954} ($6.00)

Previously announced: Title 3, 1954 Supp.
{$1.75); Titles 4-5 ($0.70); Title 6
($2.00); Title 7- Parts 1-209 ($0.60);
Parts 210~899 ($2.50); Part 900 to end
($2.25); Title 8 ($0.45); Title 9 ($0.65);
Titles 10-13 ($0.50); Title 14: Parls
1-399 {$2.25); Part 400 to end {$0.65);
Title 15 ($1.25); Title 16 ($1.25); Title 17
($0.55); Title 18 ($0.50); Title 19 ($0.40);
Title 20 ($0.75); Title 21 ($1.75); Titles
22~23 {$0.75); Title 24 {$0.75); Title 25
($0.50); Title 26 (1954) ($2.50); Title
26: Parts 1-79 ($0.35); Parts 80-169
{$0.50); Parts 170-182 ($0.50); Paris
183-299 ($0.30); Part 300 to end and
Title 27 ($1.25); Titles 2829 ($1.25);
Titles 30-31 ($1.25); Title 32: Parls
1-399 ($4.50); Parts 700-799 ($3.75);
Title 32A, Revised December 31, 1954
($1.50); Title 33 ($1.50); Titles 35-37
(30.75); Title 38 ($2.00); Title 39
($0.75); Titles 40-42 ($0.50); Titles
44-45 ($0.75); Title 46: Parts 1-145
($0.40); Part 146 to end ($1.25); Titles
47-48 ($1.25); Title 49: Parts 1-70
($0.60); Pards 71-90 ($0.75); Parls
91~164 {$0.50); Part 165 to end {$0.60);
Title 50 ($0.55)

Order from Superintendent of Documents,
Government Prnting Office, Washington
25, D. C,
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engage 1n public rule-making proceduro,
and postpone the effective date of this
section until 30 days after publication
thereof in the FEpERAL REGISTER (60 Stat.
237+ 5 U. S. C. 1001 et seq.) because tho
time intervening between the date whon
information tipon which this section is
based became available and the time
when this section must become efiective
i order to effectuate the declared policy
of the act is insufficient, and & ronson-
able time is permitted, under the ofr«
cumstances, for preparation for such
effective date. The Administrative Com«
mittee held an open meeting on Sep=
tember 29, 1955, to consider recommeni=
dations for a regulation, after glving
due notice of such meeting, and inter~
ested persons were afforded an oppor-
tunity to submit thelr views at this meot«
ing; information regarding the provi-
sions of the regulation recommended by
the committee has been disseminated to
shippers of grapefrult, grown as aforo-
said, and this section, including the ef«
fective time thereof, is identical with the
recommendation of the committee; it 1s
necessary, in order to effectuate tho do-
clared policy of the act, to make this
section effective on the date hereinaftor
set forth so as to provide for the repula-
tion of the handlng of grapefrult at
the start of this marketing season; and
compliance with this section will not
require any special preparation on tho
part of persons subject thereto which
cannot be completed on or before tho
effective date hereof.

(b) Order (1) During the period bo«
ginning at 12:01 . m, P s, t., October 9,
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1955, and ending at 12:01 a. m,, P s. .,
December 18, 1955, no handler shall
ship: -

(G) Any grapefruit of any vanety
grown 1n the State of Arnzona; mn Im-
perial County, Califorma; or m that
part of Riverside County, Califorma,
situated south and east of the San Gor-
gomo Pass unless such grapefruit are at
least fairly well colored, and otherwise
grade at least U. S. No. 2; or

(i) From the State vf Califorma or
the State of Arizona (a) to any pomt
outside thereof i the United States, any
grapefruit, grown as aforesaid, which
are of a size smzaller than 311}¢ inches
in diameter, or (b)) to any pomnt m
Canada, any grapefruif, grown as afore-
saxd, which are of a size smaller than
3%7¢ mches mn diameter (“diameter” in
each case to be measured midway at a
right angle to a straight line runmng
from-the stem to the blossom end of the
fruit) except that a tolerance of 5 per-
cent, by count, of grapefruit smaller
than the foregoimng mimimum sizes shall
be permitted which tolerance shall be
applied mm accordance with fthe provi-
sions for the application of tolerance,
specified 1n the revised United States
Standards for Grapefruit. (Califorma
and Arizona) §§51.925 to 51.955 of this
title: Provided, That, in determinming the
percentage of grapefruit in any lot which
are smaller than 31jg mnches 1n diam-
eter, such percentage shall be based only
on the grapefruit in such lot which are
of a size 42¢ mnches in diameter and
smaller; and-in determming the per-
centage of grapefruit m any lot which
are smaller than 3¢ig inches 1 diam-
eter, such percentage shall be based only
on the grapefruit in such lot which are~
of a size 3134g inches 1n diameter and
smaller.

(2) As used in this section, “handler,”
“variefy,” “grapefruit,” and “ship” shall
have the same meaning as when used
1 said amended marketing agreement
and order; and the terms “U. S. No. 2"
and “fairly well colored” shall each have
the same meaming as when used in the
revised United States Standards for
Grapefruit (Califorma and Amzona),
§§ 51.925 to 51.955 of this title.

{Sec. 5, 49 Stat. 753, as amended; 7 U. S. C.
608¢)

Dated: October 4, 1955.

[sear] S. R. SroTH,
Director, Fruit and Vegetable
Division, Agricultural IMar-
keting Seruvice.
[F. R. Doc. 55-8137; Filed, Oct. 6, 1955;
8:49 a. m.]

TITLE 16~—COMMERCIAL

- PRACTICES
Chapter —Federal Trade Comnussion
[Docket 6336]
Part 13—DiIGEST OF CEASE AND DESIST
ORDERS

LILLI ANN CORP. ET AL,

Subpart—2ilisbranding or mislabeling:
§ 13.1190 Composition. Vool Products

FEDERAL REGISTER

Labeling Act; § 13.1325 Source or origin:
Maker or seller, etc.. Wool Products
Labeling Act. Subpart—=ilisrepresent-
mg oneself and goods—GOODS:
§ 13.1530 Composition. Subpart—Ne-
glecting, unfairly or deceptively, to mal:c
materwtl disclosure: § 13.1845 Composi-
tion: Wool Products Labeling Act;
§ 13,1900 Source or origin: Waool Prod-
ucts Labeling Act. I. In connection with
the importation into the United States
or the introduction or manufacture for
mtroduction into commerce, or the offer
mg for sale, sale, transportation, or dis-
tribution in commerce, as “commerce”
is defined in the Federal Trade Commis-
sion Act and the Wool Products Labeling
Act of 1939, of fabrics or ladies' coats
or other “wool products,” as such prod-
ucts are defined in and subject to the
‘Wool Products Labeling Act of 1939,
which products contain, purport to con-
tam or in any way are represented as
contaming “woo0],” “reprocessed wool,”
or “reused wool,” as those terms are de-
fined in said act, misbranding or mis-
representing such products by 1. Falcely
or deceptively stamping, tagging, label-
ing, or otherwise identifying such prod-
ucts as to the character or amount of the
constituent fibers included- therein; 2.
failing to securely afiix to or place on
each such product a stamp, tag, label, or
other means of identification showing
in a clear and conspicuouns manner: (a)
The percentage of the total fiber weitht
of such wool product, exclusive of orna-
mentation not exceeding five percentum
of said total fiber weight, of (1) wo2l,
(2) reprocessed waol, (3) reuted woeol,
(4) each fiber other than wool where
said percentage by weight of such fiker
15 five percentum or more, and (5) the
agerezate of all other fibers; (b) the
maximum percentage of the total weicht
of such woel product of any non-fibrous
loading, filling, or adulterating matter;
(c) the name or the registered identifi-
cation -number of the manufacturer of
such wool product or of one or morc per-
sons engaged in introducineg such wool
product into commerce, or in the offcr-
ing for sale, sale, transportation, dis-
tribution, or delivery for shipment there-
of in commerce, as “commerce” is de-
fined in the Wool Prcducts Labeling Act
of 1939; 3. failing to set forth on fiker
content labels or tags the common gen-
eric names of the fiher contents in re-
spondents’ wool products; 4. stampinr,
tagging, labeling, or otherwise idcnti-
fying such products as containing the
hair or fleece of the Cashmere goat with-
out setting out in a clear and consplcu-
ous manner on each such stamp, taq,
label, or other means of identification,
the percentage of such Cashmere con-
tent therein; and 5. failing to stamp, tar,
label, or otherwise identify such prod-
ucts in terms of the Englich lansuane;
and, O, in connection with the offering
for sale, sale, or distribution in com-
merce, as ‘“‘commerce” is defined in the
Federal Trade Commission Act, of fab-
rics, ladies’ coats, or other products;
I, Using the word-“Cashmere” or any
simulation thereof, either alone or in
conjunction with other words, to desig-
nate, describe, or refer to any product

7468

which is not composed entirely of the
hair of the Cashmere gzo2t; and 2. rep-
rezenting in any manner that said prod-
ucts contzin a greater percentaze of
cachmere than is the foct; prohibitzd,
subject to the provizion, however, as re-
cpects prohibition “5” of part “I” with
rezard to failure fo stamp, tag, label, or
otherwise identify products concerned in
terms of the English languace, that in
the event such stamps, tags, labels, or
other means of identification confamn
any cf the required information m a
lanquare other than Englich, all of the
required information shall appzar both
in such other lancuage and in the Inz-
lich lanzuage; that the provisions con-
cerning misbranding shaoll not be con-
strued to prohibit acts parmitted by
paragraphs (2) and (b) of section 3 of
the Yool Praoducts Lahzliny Zct of 1933,
and that nothing contained in the order
shall be construed as limiting any ap-
plicable provisions of sald act or the
rules and rezulations promulzated there~
under; and that, as respects the pro-
hibited uce of the word “Cashmere,” etc.,
to desigmate, ete., any product not com-
posed entirely of the hair of the Cazh-
mere goat, as cet forth in “1” of part “I1,”
that in the case of any product compaszed
in part of the halr of the Cashmere goat
and in part of other fibers or matenals,
such term may be uced as desenptive of
the Cashmere content if there are used
in immediate connection or conjunction
therewith, in letters of at least equal size
and concpicuousness, words truthfully
desiwnating such other constituent fibars
or materlals,

(See. 6, 38 Stat. 7213 15 U. S. C. 45. Infer-
pret or apply cze. §, 38 Stat. 719, as amended,
£ees. 2-6, §4 Stat, 1123-1139; 15 U. S. C. 45,
€8-622) [Coare and distst order, Lillt Ann
Corn. et ol., 8'n Franelsco, Calf.,, Dacizet
£236, Szpt. 22, 1835.]

In the Mattcr of Lilli Arn Corp., ¢ Cor-
poration; and Soufict-America, Ine.,
a Corporaticn; end Adolph P Schu~
man, Individually and as en Officer of
Said Corporations

This proccedinz was heard by John
L2wis, hearing esaminer, upon the com-
plaint of the Commission which charged
resnondents LilE Ann Corp., Souffsf-
America, Inc., and Adolph P. Schuman,
individually and as an offizer thereof,
with havine violated the Wool Produets
Labeline Act of 1933 and the rules and
requlations promulsated  thereunder,
and the Fcderal Trade Commission Act,
throucsh the misbranding of certain weol
products, including certain fabrics and
lagdics® coats, throuch the praetice,
amony others, of labeling such coats
made of cheep wool, rabbif halr, and
cachmere as “Cashmere of France—
Woven in Paris for Lilli Ann”, mislakel-
in7 certain fabrics as to their content,
and usinz, In certain instances, infor-
motion on Iabels in French without an
accompanying Enclish translation, and
with violation of the Federal Trade
Commission Act throuch falsely repre-
centing in involces, orders, and con-
firmations of orders the content of piece
goods; and upon a stipulation which was
enfcred Into by rerandznts with coun-
sl supporting the complaing, provided
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for the entry of a consent order dispos-
mg of all the issues i the proceeding,
was signed by counsel supporting the
complaint, counsel for respondents, and
respondents, was approved by the Di-
rector of the Commission’s Bureau of
Litigation, and was submitted to said
hearmng examuner, theretofore duly des-
1gnated, and was followed by a state-
ment by counsel for respondents, for
the record, by way of explammng the cir-
cumstances surrounding the particular
violations charged and 1n extenuation
thereof, received with®the understand-
ing that said remarks did not consti-
tute an admssion by respondents
concerning any of the substantive al-
legations of the complaint, and that they
did not impair the effectiveness of the
stipulation submitted to the hearmng ex-
amner, imncluding the order theremn
provided for.

Said stipulation set forth that re-
spondents admitted all the jurisdic-
tional allegations of the complamt and
agreed that the record m the matter
might be taken as if the Commission had
made findings of jurisdictional facts m
accordance with such allegations; that
all parties expressly waived a hearing
before the hearing examner or the
Commission, and all further and other
procedure to which the respondents
might be entitled under the Federal
Trade Commussion Act or the Tules of
practice of the Commission; that re-
spondents also agreed that the order to
cease and desist 1ssued 1n accordance
with said stipulation should have the
same force and effect as if made after
a full hearmng, and specifically waived
any and all right, power, or privilege to
challenge or contest the validity of said
order® and-that the complamt m the-
matter might be used m construing the
terms of the order provided for mn said
stipulation, and that the signing of said
stipulation was for settlement purposes
only and did not constitute an admission
by respondents that they had wiolated
the law as alleged 1n the complamt.

Thereafter the aforesaid proceeding
having come on for final consideration
by said hearing- examiner on the com-
plaint and the aforesaid stipulation for
consent order, said hearmmg examiner
made his initial decision in which he set
forth the aforesaxd matters, and his
conclusion, it appearing that the order
provided for i said stipulation con-
formed in all respects to the proposed
order m the “notice” portion of the
complamnt, that said stipulation pro-
vided for an appropriate disposition of
the proceeding; his acceptance thereof,
which he ordered filed upon becoming
part of the Commussion’s decision 1 ac-
cordance with §§3.21 and 3.25 of the
Commussion’s rules of practice; and mn
which he accordingly made certain
jurisdictional findings, including find-
ings as to said respondents, and findings
that the Commission had jurisdiction
of the subject matter of the proceeding
and of the aforesaid respondents, that
the complaint stated a cause of action
against them under the Wool Products
Labeling Act of 1939 and the Federal
Trade Commission Act, and that the
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proceeding was in the interest of the
public; and in which he 1ssued order to
cease and desist.

Thereafter said initial decision, in-
cluding said order, as announced and
decreed by “Decision of the Commission
and Order to File Report ofCordpliance”,
dated September 9, 1955, became, on Sep-
tember 22, 1855, pursuant to § 3.21 of the
Commussion’s rules of practice, the deci-
sion of the Commssion.

Said order to cease and desist 1s as
follows:

It s ordered, That the respondents
Lilli Ann Corp., a corporation; Soufflet-
America, Inc.,, a corporation; and the
officers of each of said corporations, and
Adolph P Schuman, mdividually and as
an officer of each of said corporations;
and respondents’ representatives, agents,
and employees, directly or through any
corporate or other device, 1n connection
with the importation mto the United
States or the inftroduction or manufac-
ture for mtroduction mto commerce, or
the offering for sale, sale, transportation,
or distribution 1n commerce, as ‘“com-
merce” 1s defined 1n the Federal Trade
Commussion Act-and the Wool Products
Labeling Act of 1939, of fabrics or ladies’
coats or other “wool products,” as such
products are defined in and subject to
the Wool Products Labeling Act of 1939,
whach products contan, purport to con-
tamn or in any way are represented as
contaiming “wool,” “reprocessed wool,”
or “reused wool,” as those terms. are de-
fined 1n said Act, do forthwith cease and
desist from misbranding or misrepre-
senting such products by

1. Falsely or deceptively stamping,
taggzing, labeling or otherwise 1dentifying
such products as to the character or
amount of the constituent fibers in-
cluded therem;

2. Failing to sécurely affix to or place
on each such producet a stamp, tag, label
or other means of identification showing
in a clear and conspicuous manner*

(a) The percentage of the total fiber
weight of such wool product, exclusive
of ornamentation not exceeding five per-
centum of said total fiber weight, of
(1) wool, (2) reprocessed wool, (3) re-
used wool, (4) each fiber other than wool
where said percentage by weight of such
fiber 1s five percentum or more, and (5)
the aggregate of -all other fibers;

(b) The maximum percentage of the
total weight of such wool product of any
non-fibrous loading, filling, or adulter-
ating matter-

(e) The name or the registered 1den-
tification number of the manufacturer
of such wool product or of one or more
persons engaged 1 introducing such
wool product mto commerce, or in the
offermmg for sale, sale, transportation,
distribution or delivery for shipment
thereof 1n commerce, as “commerce” 1s
defined mn the Wool Products Labeling
Act of 1939.

3. Failing to set forth on fiber con-
tent labels or tags the common generic
names of the fiber contents 1in theiwr wool
products;

4, stamping, tageging, labeling, or
otherwise 1dentifymg such products as

containing the hair or fleece of the
Cashmere goat without setting out in
o clear and conspicuous manner on each
such stamp, tag, label, or other means
of 1dentification, the percentage of suoh
Cashmere content therein;

5. Failing to stamp, tag, label or
otherwise identify such products In
terms of the English language; provided
that in the event such stamps, tags,
labels, or other means of identification
contain any of the required information
m & language other than English, all
of the required information shall appeax
both in such other language and in the
English language.

Provided, That the foregoing provi-
sions concerning misbranding shall not
be construed to prohibit acts permitted
by paragraphs (a) and (b) of section 3
of the Wool Products Labeling Act of
1939* And promded further, That noth-
ing contained in this order shall be cone
strued as limiting any applicable provi-
sions of said act or the rules and
regulations promulgated thereundet.

It 18 further ordered, That the re-
spondents Lilli Ann Corp., & corporu-
tion, Soufilet-America, Inc, & corpora-
tion, and the officers of each of zald
corporations, and Adolph P Schuman,
individually end as an officer of each of
said corporations, and respondents’ rep=
resentatives, agents, and employees, di-
rectly or through any corporate or other
device, in connection with the offering
for sale, sale or distribution in com-
merce, as “commerce” is defined in tho
Federal Trade Commission Act, of fab-
rics, ladies’ coats, or other produots, do
forthwith cease and desist from divectly
or mdirectly*

1. Using the word “Cashmere” or any
simulation thereof, either alotie or in
conjunction with other words, to deslg«
nate, describe, or refer to any product
which 1s not composed entirely of the
hair of the Cashmere goat: Provided,
however That in the case of any product
composed in part of the hair of the
Cashmere goat and in part of ofher
fibers or materials, such term may bhe
used as descriptive of the Cashmere con=
tent if there are used in immediate con-
nection or conjunction therewith, letters
of at least equal size and conspicuous=-
ness, words truthfully designating such
other constituent fibers or materials,

2. Representing In any manner that
said products contain & greater per-
centage of Cashmere than is the fact.

By said “Decision of the Commission”,
ete,, report of compllance was required
as follows:

It s ordered, That the respondents
herem.shall, within sixty (60) days after
service upon them of this order, file with
the Commission a report in writing get-
ting forth in detail the manner and form
in which they have complied with the
order to cease and desist.

Issued: September 9, 1955,
By tt}e Commission.

[sEAL] ROBERT M. PARRISH,
Secretary.

[F. R. Doc. 55-8135; Filéd, Oct. 6, 10665
8:49 a. m.] #
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Friday, October 7, 1955

TITLE 21—FOOD AND DRUGS

Chapter [—Food and Drug Admin-
istration, Depariment of Health,
Education, and Welfare !

PART 146¢c—CERTIFICATION OF CHLOR-
TETRACYCLINE (OR TETRACYCSLINE) AND
CHLORTETRACYCLINE- (OR TETRA-
CYCLINE-) CONTAINING DRUGS

CHLORTETRACYCLINE OINTLIENT

By vartue of the authority vested in the
Secretary of Health, Education, and Wel-
fare by the provisions of the Federal
Food, Drug, and Cosmetic Aet (sec. 507,
59 Stat. 463, 61 Stat. 409, 67 Stat. 389;
sec. 701, 52 Stat. 1055, 21 U. S. C. 357,
3'71) and delegated to the Commassioner
of Food and Drugs by the Secretary (20
F. R. 1996) the regulations for certifica-
tion of chlorietracycline (or tetra-
cycline) and chlortetracycline- (or
tetracycline-) contamning drugs are
amended as follows:

In § 146¢.202 Chlorteiracycline ownt=-
ment * * * subparagraphs (2) and (4)
of paragraph (c¢) Labeling are amended
by deleting therefrom the words “tetra-
eycline hydrochloride,”

Notice and public procedure are nob
necessary prerequisites to the promulga-
tion of this order, and I so find, since it
was drawn m collaboration with inter-
ested members of the affected mdustry
and since'it would be against public in-
terest to delay prowviding for the amend-
ment set forth above.

Effective date. 'This amendment shall
become effective 90 days from the date
of publication of this order in the Fep-
ERAL REGISTER.

(Sec. 1701, 52 Stat. 1055; 21 U. S. C. 371. In-
terprets or applies sec. 507, 59 Stat. 463, as
amended; 21 U. S. C. 357)

Dated: October 3, 1955.
[sEaL] GeEo. P. LARRICE,
Commassioner of Food and Drugs.

[F. R. Doc. 55-8132; Filed, Oct. 6, 1955;
8:48 a. m.]

5

TITLE 5—ADMINISTRATIVE
PERSONREL

Chapter I—Civil Service Commuission

Parr 6—ExXCEPTIONS FROM THE
COMPETITIVE SERVICE

POST OFFICE DEPARTLIIENT

Effective upon publication in the Fep-
ERAL REGISTER, paragraph (b) (4) 15
added to § 6.309 as set out below.

§ 6.309 Post Office Department. * * ©

(b) Bureau of Facilities. ¢ * =

(4) One Deputy Assistant Postmaster
General,
(R. S. 1753, sec. 2, 22 Stat."403; 5 U. S. C. 631,
633; E. O. 10440, 18 F. R. 1823, 3 CFR 1953
Supp.)

OUnITED STATES CIVIL SERV~
IcE CONMMMISSION,
War. C. Hurr,
Ezxecutive Assistant.
[F. R. Doc. 55-8134; Filed, Oct. 6, 1955;
8:49 a. m.]
~ No.196——3

£

[sear]

FEDERAL REGISTER

TITLE 6—~AGRICULTURAL CREDIT

Chapter I—Farm Credit
Administration

Subchapter E—Production Credit Systom
{FCA Order No. 636]

ParT 50—RuULES AND REGULATIONS FOR
PRODUCTION CREDIT ASSOCIATIONS

PAYLENT OF DIVIDENDS

The rules and regulations for Produc-
tion Credit Associations are hereby
amended by adding thereto a2 new gec-
tion reading as follows:

§50.26 Payment of dividends. () A
PCA may pay dividends on its outstand-
g class A and class B stock, without
preference, or on class A stock alone, at
a rate not to exceed 7 per centum per
annum when (1) it has met all divi-
dend requirements prescribed by the
production credit corporation of the dis-
trict, and the corporation hes approved
such payment, (2) the association has
retired all of its class A stock owned
by the corporation, and (3) its surplus
account (after payment of dividends)
15 1 an amount at least equal to the
mmimum amount prescribed by the
corporation as required by law-* Providcd,
however That, except with the approval
of the Farm Credit Administration, no
dividend may be paid by an association
if its surplus account (after payment of
dinidends) is in an amount less than
715 per centum of the maximum amount
of its outstanding loans during the most
recent 3-year perfod.

(b) A production credit assoclation
may pay dividends on its outstandin~
class C stock in accordance with the
terms and conditions of each issue of
such stock, when such payment is ap-
proved by the production credit corpora-
tion of the district.

(Secs. 20, 23, 48 Stat. 259, 266, cee. 202, €3
Stat. 663; 12 U. 8. C. 11314, 1131g)

R. B. TOOTELYL,
Governor,
Farm Credit Administration.

[F. R. Doec. §55-8130; Filed, Oct. 6, 1955;
8:43 a.m.]

[scaLl

Bl

Chapter IV—Commodity Stabilization
Service and Commaodity Credit Cor-
poration, Depariment of Agricul-
ture
Subchapter B—Lloans, Purchascs and Othor

Opcrations
[1954 C. C. C. Grain Price Support Bulletin 1,
Supp. 3, Amdt. 1, Corn}
PART 421—GRATIS AND RELATED
COrIZIODITIES

SuBPART—1954-CROP CoORN' RESEAL Loaw
ProGrant

AVAILABILITY; TILIE

The regulations issued by Commaodity
Credit Corporation and Commeodity Sta-
bilization Service, published in 19 F. R.
3365, 6902, 7155 and 20 F. R. 411 and 3815
and containing the specific requirements
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for the 1954-Crop Corn Reseal Y.oan
Prosram, are hereby amended as follows:

Section 421.727 (b) (3) is amended to
allow producers with corn under pur-
chase arreements who notified the
county committee before July 31, 1935,
of thelr intention to participate in the
reseal loan program more fime for the
execution of loan documents by changinz
the date in the third sentence from
September 30, 1955, to INovember 30, 1335,
£o that the amended subparasraph €3)
reads as follows:

§ 4217127 Availability. » » *

(b) Time, ® * =

(3) The producer who sicned a pur-
chace anreement on farm-stored corn 1s
required, under the 1954 Corn Price Sup-
port Program, to notify the county com-
mittee not later than July 31, 1835, if he
intends to sell the corn to CCC. If the
praducer has notified the county com-
mittee on or before July 31, 1935, of his
intentlon to cell the corn to CCC, or to
participate in this prozram, he may ob-
tain a farm-storace loan on the corn.
The loan documents must ke executed by
the producer on or before the final date
for delivery specified in the delivery in-
structions, or on or before Novemker 30,
1955, if the producer has not requested
or recelved delivery instructions. The
loan deocuments must be presented for
disbursement within 15 days after exe-
cution. Disbursement of loans will be
made to producers by approved lendinez
agencles under an asreement witk CCC,
or by ASC county offices by means of
sleht drafts drawn on CCC. Payment in
cash, credit to the producer's acesunt or
the drawing of a check or draft shall
constitute disbursement. The producer
shall not present the loan documents for
disburcement unless the corn is in exist-
ence and in gcod condition. If the corn
was not in existence and in good condi-
tlon at the time of disbursment, the
total amount disbursed under the loan
shall be promptly refunded by the pro-
ducer. In the event the amount dis-
burced exceeds the amocunt authornized
under this subpart, the producer shall b2
perconally liable for repayment of the
amount of such excess.
{Sce. 4, 62 Stat, 1670, o5 amended: 15 7. S. C.
714b. Interprets or onplles see. 5, 62 Stat.
1672, cees. 101, 401, €3 Stat. 1031, 1054; 15
U. 8. C. Tl4¢, 7T U. 8. C. 1441, 1421)

Iscued this 4th day of October 1955.

[s2AL] Esnr M. HucHEs,
Exceutive Vice President,
Commadity Credit Corporation.

[F. R. Doc. 5G-8142; Filed, Oct. 6, 1935;
8:51 a.m.}

{1355 CCC Cotton Bulletin 1, Amdt. 4]
Pant 427—CorTON
SvuppArT—1955 Corrorn Loaw Prograrr
REVISION OF BAGGING (EALE COVERING)
REQUINEMENTS

The rezulations izsued by Commaoadify
Credit Corporation and the Commodity
Stabilization Service publshed in 20

F R. 4353, 6151, 6233, and 6373 and con-
tainine the instructions and require-
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ments with respect to the 1955 Cofton
Loan Program are hereby amended as
follows:

Section 427.606 (g) as amended is
further amended to eliminate the re-
quirement that heads of bales be com-
pletely covered so that the amended
paragraph reads as follows:

(g) Each bale of cotton must weigh
not less than 300 nor more than 700
pounds, gross weight, and must be ade-
quately packaged 1n new material manu-
factured for cotton bale covering, except
used jute and sugar bagging will be

RULES AND REGULATIONS

acceptable if such bagging is clean -and
in sound condition. New bagging used
in the Cotton Experimental Bale Cover
Program sponsored by the National
Cotton Council, Memphis, Tennessee
(heremafter referred to as “Experi-
mental Bale Cover Program”) will be
acceptable provided there 1s attached to
each bale covered with such bagging a
tag which mndentifies such bale with the
program, the type of cover used on such
bale and which shows the actual tare
weight and the number of pounds to be
added to the gross weight of the bale for

the purpose of adjusting the bale to the
normal gross weight under such program,
(Sec. 4, 62 Stat. 1070, as amendod; 16 U. 8. O,
714b, Interprets or applies sec. b, 62 &tat,
1072, secs. 101, 401, 63 Stat. 10561, 1064; 16
U. 8. O. Tl4c, 7 U. 8. O. 1441, 1421)

Issued this 3d day of October 1950,

[sEAL] WavrteEr C. BERGER,
Acting Executive Vice President,
Commodity Credit Corporg-
tion.

[F. R. Doc. 56-8143; Filed, Oct. 6, 1065;
8:51 a. m.]

PROPOSED RULE MAKING

DEPARTMENT OF THE TREASURY
Internal Revenue Service

[ 26 CFR (1954) Part 11

INCOME TaAX; TAXABLE YEARS BEGINNING
AFTER DEC. 31, 1953

CERTAIN DEATH BENEFITS SPECIFICALLY
EXCLUDED FROM GROSS INCOME

NOTICE OF PROPOSED RULE MAKING

Notice 1s hereby given that, pursuant
to the Admimstrative Procedure Act,
approved June 11, 1946, the regulations
set forth 1n tentative form below are
proposed to be prescribed by the Com-
missioner of Internal Revenue with the
approval of the Secretary of the Treas-
ury Prior to final adoption of such
regulations, consideration will be given
to any data, views, or arguments per-
taming thereto which are submitted in
writing, 1n duplicate, to the Commis-
sioner of Internal Revenue, Attention:
T:P Washmgton 25, D. C., within the
period of 30 days from the date of pub-
lication of this notice in the FeperAL
REGisTER. The proposed regulations are
to be issued under the authority con-
fained 1n sections 101 (d) and 7805 of
the Internal Revenue Code of 1954 (68A
Stat. 27, 917 26 U. S. C. 101 (d) "7805)

[seaL] T. COLEMAN ANDREWS,
Commassioner of Inlernal Revenue.

The following regulations under sec-
tion 101 of the Internal Revenue Code of
1954 are hereby prescribed with respect
to amounts received by reason of the
death of an insured or an employee oc-
curing after August 16, 1954.

Sec.

1.101 Statutory provisions; certain death
benefits.

Exclusion from gross income of pro-
ceeds of life insurance contracts
payable by reason of death.

Employees’ death benefits.

Interest payments.

Payment. of life insurance proceeds
at a date later than death.

1.101-5 Alimony, etc., payments.

1.101-6 Effective date.

ITEMS SPECIFICALLY EXCLUDED FROM GROSS
INCOME

§ 101 Statutory oprovisions; certain
death benefits.

Skec, 101. Certain dealh Venefits—(a) Pro-
ceeds of life insurance contracts payable by

1.101-1

1.101-2
1.101-3
1.101-4

reason of death—(1) - General rule. Except
as otherwise. provided in paragraph (2) and
in subsection (d), gross income does not
include amounts received (whether In a sin-
gle sum or otherwise) under a life insur-
ance contract, if such amounts are pald by
reason of the death of the insured.

(2) Transfer for valuable consideration.
In the case of a transfer for a valuable con-
sideration, by assignment or otherwise, of a
life insurance contract or any interest there-
in, the amount excluded from gross income
by paragraph (1) shall not exceed an amount
equal to the sum of the actual value of
such consideration 'and the premiums and
other amounts subs€quently pald by the
transferee. The preceding sentence shall not
apply in the case of such transfer—

(A) If such contract or interest therein
has a basis for determining gain or loss in
the hands of a transferee determined in
whole or in part by reference to such basls
of such contract or interest therein in the
hands of the transferor, or

(B) If such transfer is to the insured, to &
partner of the insured, to a partnership in
which the insured is a partner, or to a cor-
poration in which- the insured is & share-
holder or officer.

(b) Employees’ death benefits—(1) Gen-
eral rule. Gross income does not include
amounts received (whether in a single sum
or otherwise) by the beneficlaries or. the
estate of an employee, if such amounts are
paid by or on behalf of an employer and are
pald by reason of the death of the em-
ployee.

(2) Special rules for paragraph (I1)—(A)
$5,000, limitation. The aggregate amounts
excludable under paragraph (1) with re-
spect to the death of any employee shall
not exceed $5,000.

(B) Nonforfeitable rights. Paragraph (1)
shall not apply to amounts with respect
to which the employee possessed, immedi-
ately before his death, a nonforfeitable
right to receive the amounts while llving
(other than total distributions payable, as
defined in section- 402 (a) (3), which are
pald to a distributee, by a stock bonus, pen-
slon, or profit-sharing trust described in
section 401 (a) which is exempt from tax
under section 501 (a), or under an annuity
contract under a plan which meets the re-
quirements of paragraphs (3), (4), (5),-and
(6) of section 401 (a), within one taxable
year of the distributee by reason of the em-
ployee’s death).

(C) Jownt and survivor annuities. Para-
graph (1) shall not apply to amounts re-
ceived by a surviving annuitant under a
Joint and survivor’s annulty contract after
the first day of the first period for which
an amount was received as an annuity by
the employee (or would have been recelved
if the employee had lived).

-~
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(D) Other annuitfes. In tho case of any
amount to which section 72 (relating to
annuities, ete.) applies, the amount which
1s excludable under paragraph (1) (as modis
fled by the preceding subparagraphs of thig
paragraph) shall be dotermined by roferonco
to the value of such amount ns of tho day
on which the employee dled. Any amount
50 excludable under paragraph (1) sholl, for
purposes of section 72, bo treated ng acddi«
tional consideration paid by the omployoe.

(c) Interest. If any amount oxoluded
from gross income by subsection (a) or (b)
is held under an agreement to pay interosh
thereon, the interest payments shall bo ine
cluded in gross income.

() Payment of life insurance procecds ab
a date later than death—(1) Gencral rule.
The amounts held by an insurer with respoot
to any beneficlary shall be prorated (in ao«
cordance with stuch regulations as.may ba
prescribed by the Secretary or his dolegate)
over the period or perlods with respect to
which such paymentg are to be mdde. ‘Thord
shall be excluded from the gross income of
such beneficlary in tho taxable year
recelved—

(A) Any amount determinéd by suoh pro-
ration, and

(B) In the case of the surviving spoute of
the insured, that portion of tho excosy of
the amounts recelved under ono or mote
agreements specified in paragraph (2) (A)
(whether or not payment of any part of stieh
amounts 1s guaranteed by the insurer) over
the amount determined in subparagraph
(A) of this paragraph which {8 not greator
than $1,000 with respect to any insured,

Gross income includes, to the extent not ox«
cluded by the preceding sentence, amotints
recefved .under agreements to whioh this
subsection applies.

(2) Amount held by an {nsurer. An
amount held by an insurer with respoct to
any beneficlary shall mean an amount to
which subsection (a) applies which ig—

(A) Held by any insurer under an agrooe
ment provided for in the life insuranco cone
tract, whether as an option or otherwise, to
pay such amount on a date or dates Iator
than the death of the insured, and

(B) Is equal to the valuo of such agroo=
ment to such beneficlary

(1) As of the date of death of the Insured
(as if any option exercised undoer the iifo
insurance contract were exerclsed at such
time), and

(11) As discounted on the basls of the in«
terest rate and mortallty tables used by the
insurer in calculating payments under the
agreement.

(3) Surviving spouse. For purposes of
this subsection, the term “surviving spoudo®
means the spouse of tho insured ag of tho
date of death, including a gpouse logally
separated but not under a decree of absolitte
divorce.

&
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(4) Application of subsection. This sub-
section shall not apply to any amount to
which subsection (¢) is applicable.

(e) Alimony, etc., payments—(1) In gen=
eral. This section shall not apply to so much
of any payment as is includible in the gross
income of the wife under section 71 (relat-
ing to alimony) or section 682 (relating to
income of an estate or trust in case of
divorce, ete.).

(2) Cross reference. For definition of
“wife” see section 7701 (a) (17).

(£} Effective date of section. ‘This section
shall apply only to amounts received by rea-
son of the death of an insured or an em-
ployee cccurring after the date of enactment
of this title. Section 22 (b) (1) of the
Internal Revenue Code of 1939 shall apply
to amounts received by reason of the death
of an insured or an employee occurring on
or before such date.

§ 1.101-1 Ezclusion from gross in-
come of proceeds of life wnsurance con-
tracts payable by reason of death—(a)
In general. Section 101 (a) (1) states
the general rule that the proceeds of life
msurance policies, if paid by reason of
the death of the insured, are excluded
from the gross income of the recipient.
Death benefit payments under work-
men’s compensation isurance contracts,
or under accident and health msurance
contracts, having the characteristics of
life msurance proceeds payable by rea-
son of death, are covered by this provi-
sion. For provisions relating to death
benefits paid by or on behalf of employ-
ers; see section 101 (b) and § 1.101-2.
The exclusion from gross income allowed
by section 101 (a) applies whether pay-
ment 1s made to the estate of the mnsured
or to any beneficiary (individual, corpo-
ration or partnership) and whether it 15
made directly or i trust. The extent
to which -this exclusion applies 1n cases
where life insurance policles have been
transferred for valuable consideration 1s
. stated m section 101 (a) (2) and in
paragraph (b) of this section. In cases
where the proceeds of a life msurance
policy, payable by reason of the death of
the insured, are paid other than in a
single sum at the time of such death, the
amounts to be excluded from gross m-
come may be afiected by the provisions
of section 101 (¢) (relating to amounts
held under agreements to pay imterest)
or section 101 (d) (relating to amounts
payable at a date later than death)
See §§1.101-3 and 1.101-4. For rules
governing the taxability of insurance
proceeds constituting benefits payable on
the death of an employee under pension,
profit-sharing, or stock bonus plans
described 1n section 401 (a) and exempt
under section 501 (a) or under annuity
plans meeting the requrements of sec-
tion 401 (@) (3) (4) (5) and (6) see
also sections 402 (a) and 403 (a) and the
regulations thereunder.

(b) Transfers of life .insurance poli-
cies. (1) In the case of a transfer, by
assignment or otherwise, of a life insur-
ance policy or any interest theremn for a
valuable consideration, the amount of
the proceeds atiributable to such policy
or interest which 1s excludable from the
transferee’s gross income 1s limited to
the sum of (1) the actual value of the
consideration for such transfer, and (ii)
the premums and other amounts subse-
quently paid by the transferee (see ses-
tion 101 (a) (2) and example (1) of
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subparagraph (5) of this paragraph)

However, this limitation on the amount
excludable from the transferee’s grocs
mcome does not apply (except in certain
special cases involving @ series of trans-
fers), where the basis of the policy or
interest transferred, for the purpose of
determining gain or loss with respect to
the transferee, is determinable, in whole
or in part, by reference to the basis of
such contract or interest in the hands of
the transferor (see section 101 (a) (2)
(A) and examples (2) and (4) of subpar-
agraph (5) of this paragraph) Neither
does thé limitation apply where the pol-
icy or interest therein is transferred to
the msured, to a partner of the insured,
to a partnership in which the insured is
a partner, or to a corporation in which
the insured is a shareholder or ofiicer
(see section 101 (a) (2) (B)) For rules
relating to gratuitous transfers, see sub-
paragraph (2) of this paragraph. For
special rules with respect to certain caces
where a series of transfers is involved,
see subparagraph (3) of this parasraph.

(2) In the case of a gratuitous trans-
fer, by assignment or otherwise, of a life
msurance policy or any interest therein,
as a general rule the amount of the pro-
ceeds attributable to such policy or in-
terest which is excludable from the
transferee’s gross income under scetion
101 (a) is limited to the sum of (i) the
amount which would have been exclud-
able by the transferor (in accordance
with this paragraph) if no such transfer
had taken place, and (ii) any premiums
and other amounts subsequently paid by
the transferee. (See example (6) of
subparagraph (5) of this paragraph.)
However, where the transfer in question
1s made to the insured, to a partner of
the insured, to a partnership in which
the insured is a partner, or to a corpora-
tion in which the insured is a chare-
holder or ofiicer, the entire amount of
the proceeds attributable to the policy or
mterest transferred shall be excludable
from the transferee's gross income (se2
section 101 (a) (2) (B) and example (7)
of subparagraph (5) of this paragraph)

(3) In the case of a series of transfers,
if the last transfer of a life insurance
policy or an interest therein is for o
valuable consideration—

(1) The general rule is that the final
transferee shall exclude from gross in-
come, with respect to the proceeds of
such policy or interest therein, only the
sum of—

(@) The actual value of the considera-
tion paid by him, and

(b) The premiums and other amounts
subsequently paid by him;

(ii) If the final trancsfer iIs to the
mnsured, to a partner of the insured, to
& partnership in which the insured is a
partner, or to a corporation in which
the insured is a sharcholder or ofiicer,
the final transferee chell exclude the
entire amount of the proceeds from
gross income;

(iii) Except where subdivision (i1 of
this subparagraph applies, if the basls of
the policy or interest transferred, for the
purpose of determining gain or loss with
respect to the final transferee, is deter-
minable, in whole or in part, by reference
to the basis of such policy or Intercst
theremn in the hands of the trancferor,
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the amount of the proceeds which is ex-
cludable by the final transferee is Hmitzd
to the sum of—

(z) The amount which would have
been excludable by his transferor if no
such transfer had taken place, and

(b) Any premiums and other amounts
subsequently paid by the final trans-
feree himself.

(4) For the purpoz2s of scection 101
(2) (2) and subparagranhs (1) and (3)
of this parcoraph, a “transfer for a
valuable consideration” is any absslufe
transfer for value of a richt to recave
all or a part of the procezds of a life
incurance policy. Thus, the creation,
for value, of an enforceable contrattuzl
rinht to receive all or a part of the pro-
ceeds of a palicy may constitute a trans-
fer for a valunble consideration of the
policy or an intzrest therein. On the
other hand, the pledzinz or assisnment
of a policy as collateral security 15 not
a transfer for a valuablz consideration
of such policy or an intarest therein, and
goetion 101 Is inapplicable to any
amounts received by the pledzee or
acsimmee.

(5) The coplcation of this parasraph
may be illustrated by the follswing
examples:

Ezample (1). A pays premiums of $390
for an incurance polley in the face amount
of 01,030 unin the life of B, and subiz-
qucntly trancfers the policy to C for $303.
C rccelves the pracecds of $1,050 uron the
dcath of B, The cmsunt which C con ex-
clude from s gross income is limited to
£€20 plus eny premiums pald by C cubze-
quent to the trancfer.

Example (2). The A Corporation pur-

aze3 for o cincle premium of €399 an
insurconee policy in the foce amount of
£1,070 uran tae life of X, one of itz em-
plogees, naming the A Corporation as boenz-
flelary. The A Corporotion trancfers the
policy to the B Corporation in o tax-froe
reorpanization (the polley having o besls
for d-t-rmining gain er 1025 in tho hands of
the B Corparatisn datormined by reference
to its basis In the honds of the A Corpora-
tionj. The B Corporction rocelves the pro-
ceeds of LG50 uron the death of . The
entire 81,030 15 to b2 excluded from the grecs
income of the B Corporation.

Ezample (3). The focts are the scme a3
in cxcmple §2) except that, prior to the
death of X, the B Corporation tranzfers the
polley to the C Corporation for $509. The C
Csrparation reccives the prosceds of $1,030
uron the death of X. The amosunt vwhich
the C Corpsration ean exclude from its gross
Income {5 limfitod to £€39 plus any premiums
pald by the C Corporation subseguent to the
trancfer of the polley to it.

Exzmple {4). The facts are the com=
in ezomule (3) czcept that, prior to the
death of 33, the C Corporation tranzfers the
policy to the D Corporation in o tox-free
rosrpanization (the polley having a besis
for determininz g2in or loos in the honds
¢f the D Corparation determined by refer-
cnce to its bacls in the hands of the C
Corporation). Tie D Corporation receives
the procccds of $1,033 upon the death of =
Tie amount which the D Corporation con
ezclude from 185 gress income {s lmited to
630 plus any premiums patd by the © Cor-
paration and tae D Csrparation cubceguent
ta the trancicr of the policy to the C Coz-
poration.

Lrzample (5). The facts are the com2 as
in cxample (3) excent that, prior to the
death of X, the C Corparation trancfers the
ralley of tie B Corporation, in which X.is
a chareholder. The I Corporation recelves
tie preccéds of $1,00) upsn the death of X,

3
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‘The entire 81,000 is to be excluded from the
gross income of the E Corporation.
\Example (6). A pays premiums of $500
for an insurance policy in the face amount
of 31,000 upon his own life, and subsequently
transfers the policy to his wife B for 8600,
B later transfers the policy without con-
sideration to C, who is the son of A and B.
C recelves the proceeds of $1,000 upon the
death of A. The amount which C can ex-_
clude from his gross income is limited to
$600 plus any premiums paid by B and C
subsequent to the transfer of the policy to B.
Example (7). The facts are the same as
In example (6) except that, prior to the
death of A, C transfers the policy without
consideration to A, the Insured. A’s estate
receives the proceeds of $1,000 upon the
death of A. The entire' $1,000 is to be ex-
cluded from the gross income of A’s estate.

§ 1.101-2 Employees’ death benefits—
(a) In general. (1) Section 101 (b
states the general rule that amounts up
to $5,000 which are paid to the benefi-
ciaries or the estate of an employee, or
former employee, by or on behalf of an
employer and by reason of the death of
the employee shall be excluded from the
gross income of the recipient. This ex-

clusion from egross come applies

whether payment 1s made to the estate
of the employee or to.any beneficiary
(individual, corporation or partnership),
whether it 1s made directly -or 1n trust,
and whether or not it 1s made pursuant
to a contractual obligation of the em-
ployer, The exclusion applies whether
payment 1s made mn a smgle sum or
otherwise, subject to the provisions of
section 101 (c) relating to amounts held
under an agreement to pay interest
thereon (see § 1.101-3)

(2) The exclusion does not apply to

amounts constituting income in respect
,0f decedents under section 691, such as
payments for uncollected salary or un-
used leave, nor to certan other amounts
with respect to which the deceased em-
ployee possessed, immediately before his
death, a nonforfeitable right to receive
the amounts while living (see section
101 (b) (2) (B) and paragraph (d) of
this section) nor to amounts received
as an annuity under a jomt and survivor
annuity obligation where the employee
was the primary annuitant and the an-
nuity starting date occurred before the
death of the employee (see section 101
(b) (2) (C) and paragraph (e) (1) (i)
of this section) In the case of amounts
received by a beneficiary as an annuity
(but not as a survivor under a joint and
survivor annuity with respect to which
the employee was the primary annu-
itant) the exclusion 1s applied indirectly
by means of the provisions of section 72
and the regulations thereunder (see sec~
tion 101 (b) (2) (D) and paragraph (e)
(1) (iii) and (iv) of this section)

(3) The total amount excludable with
respect to any employee may not exceed
$6,000 regardless of the number of em-
ployers or the number.of beneficiaries
(for allocation of the exclusion among
beneficiaries, see paragraph (¢) of this
section) For rules governing the tax-
ability of benefits payable on the death
of an employee under pension, profit-
sharing, or stock bonus plans described
in section 401 (a) and exempt under
section 501 (a) or under annuity plans
meeting the requirements of section 401
(a) (37, (4) (5) and (6) see also sec-
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tions 402 (a) and 403 (2) and the regu~
lations thereunder.

(b) Payments under certain employee
benefit plans. Where a payment 1s made
by reason of the death of an employee
by a welfare fund or a trust, mecluding
a stock bonus, pension, or profit-sharing
trust described mn-section 401 (a) or by
an msurance company (if such payment
does not constitute “life msurance”
within the purview of section 101 (a)),
the payment shall be considered to have
been made by or on behalf of the em-
ployer to the extent it exceeds amounts
contributed by, plus amounts which are
income 1n respect of, the deceased em-
ployee. For provisions governing the
taxability of .distributions payable on
the death of an employee participant
under a trust described in section 401
(a) and exempt under section 501, (a),
which has purchased annuity contracts,
life mnsurance contracts, or retirement
income contracts with life insurance
protection, see § 1.402 (a)-1 (a) (4)

(c) Allocation of the exclusion. (1)
where the aggregate payments by or on
behalf of an employer or employers as
death benefits to the beneficiaries or
the estate of a deceased employee ex-
ceed $5,000, the $5,000 exclusion shall be
apportioned among them m the same
proportion as the amount received by or
the present value of the amount payable
to each bears to the total death benefits
paid or payable by or on behalf of the
employer or employers.

(2) The application. of .the rule in
subparagraph (1) of this paragraph may
be illustrated by the following example:

Ezample. The M Corporation, the em-
ployer of A, a deceased employee who died
November 30, 1954, makes payments in 1955
to the beneficlaries of A as follows: $5,000
Yo W, A’s widow, $2,000 to X, the son of A,
and §3,000 to ¥, the daughter of A. No
other amounts are paid by any other em-
ployer of A fo his estate or beneficlaries.
By application of the apportionment rule
stated above, W, the widow, will exclude
$2,500 ($5,000/$10,000, or one-half, of
$6,000)* X, the son, will exclude 1,000
($2,000/510,000, or one-fifth, of $5,000)°
and ¥, the daughter, will exclude $1,600
($3,000/$10,000, or three-tenths, of $5,000).

(d) Nonforfeitable rights. (1) Ex-
cept -as provided mm subparagraph (3)
of this paragraph, the exclusion pro-
vided by section 101 (b) does not apply
to amounts with respect to which the
deceased employee possessed, immedi-
ately before his death, a nonforfeitable
right to recewve the amounts while liv-
ng., Section 101 (b) (2) (B) For the
purpose of section 101 (b) and this par-
agraph, an employee shall be considered
to have had a nonforfeitable rght with
respect to—

(1) Any amount to which he would
have been entitled—

(@) If he had made an appropriate
election or demand, or

(b) Upon retirement or termimation
of his employment,

immediately before his death (see ex-
amples (5) and (6) of subparagraph (2)
of this paragraph) or

(ii) The present value (immediately
before his death) of—

(@) Amounts payable as an annuity
(as defined 1n § 1.72-2 (b) whether 1m-

medfate or deferred) by or on behalf of
the employer (sge example (1) of stil«
paragraph (2) of this paragraph), ot
(b) Amounts which would have been
so payable if the employee had tors
1;mimu:ed his employment and continued
o0 live;

or

(ii1) Any amount to the extent it g
paid in leu of amounts described in
either subdivision (1) or subdivigion (i)
of this subparagraph. See ¢kampley
(2) (3 and (4) of subparagraph (2)
of this paragraph.

For purposes of subdivision (ii1) of this
subparagraph, any amount paid in dig-
charge of an obligation which arose
solely because of the existence of a par-
ticular fact or circumstance subsequont
to the employee’s death shall not be con-
sidered an amount paid in leu of
amounts described in subdivision (1) or
(i) of this subparagraph. Subdivision
(iii) of this subparagraph shall apply,
however, to the extent indicated theroin,
to amounts payable without regard to
any such contingency (fo the extent that
such amounts are equal to or less than
those described in subdivisions () and
(iigdof this subparagraph which are not
paid)

(2) The application of subparagraph
(1) of this paragraph may be illustrated
by the following examples, in which it
is assumed that the plans are not “quali~
fied” plans:

Ezample (1). A, who was n particlpant
under the B Company pension plan, retired
on December 31, 1953, He had mado no cone
tributions to the plan. Upon his retiroment,
he became entitled to monthly payments of
$100 payable for 1ife, or 120 months cortain,
A died on October 31, 1964, having rocolved
10 monthly payments of $100 each. After
his death, the monthly payments becamo
payable to his estate for the remaining 110
months certaln. No exclusion from grosy
income is allowed to A's estato (or any bono-
ficlary who receives tho right to such pay«
ments from the estate), since the omployee's
right to the monthly payments was none
forfeitable at the date -of his doath.

Ezample (2). ©, a participant under tho
D Company pension plan, died on Docombor
15, 1954, while actively in the employmont
of the Company, survived by a widow and
minor children. Because of his years of gorve-
ice, he would have been entitled to an ane
nulty for life, his own contributions to the
plan and interest thoreon being guarantoed,
if he had retired or terminated his employ-
ment at a time immedliatoly bofore hlg
death., The plan further provides that: (a)
If, but only if, an employea is survived by a
widow and minor children, his widow 18 {o
recelve an annuity for hor life without repard
to whether or not the employeo had begun
his annutty; (b) any payments mado with
respect to his widow’s annulty are to Yecduco
the guaranteed amount to an equal oxtont;
and (c) if the employee 15 not go survived,
the guaranteed amount is payablo to his
beneflelary or estate, but no amount iy pay-
able to anyone with respect to what would
have been the widow’s annulty. In view of
these provisions, that portion of the present
value of the annuity payable to O's widow
which exceeds the guaranteed amound shall
be considered paid neither as an amount, nor
in Heu of an amount, which C had a nonfore
feltable right to recelve while living. ‘Tho
reason for this result is that the payment of
such excess Is contingent upon C's boing sur«
vived by a widow and minor childron, @ oir«
cumstance existing subzequent to his death,
Conversely, to the extent that the present
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value of the annuity payable to C's widow
does not exceed the guaranteed amount, an-
nuity payments attributable to such present
value shall be considered paid in lieu of an
amount which C had a nonforfeitable right
to receive while living.

Ezample (3). M, a participant under the
Y Company pension plan, died on January 1,
1955, while actively in the employment of
the Company. The ¥ Company plan pro-
vides that where an employee dies in service
the present value of the accumulated credits
which he could have obtained at that time if
he had instead separated from the service
shall bepard in a single sum to his surviving
spouse or to his estate if no widow survives
him. The present value of 1I's accumuilated
credits, at the time of his death, was §10,000.
However, the plan also provides that a sur-
viving spouse may elect to take, In leu of
a single sum, an annuity the present value
of which exceeds such sum by $2,500. 1I's
widow elects to receive an annulty (the
present value of which is $12,500). There-
fore, $2,500 is an amount to which the ex-
clusion of section 101 (b) and this section
shall apply.

Ezample (4). XN, an employee of the B
Company, continues to work after reaching
the normal retirement age of 60 years, al-
though he could have retired at thaf age
and obtained an annuity of $3,000 per year
for his life. N is not entitled ta any part
of the annuity while he Is employed and
receiving compensation. N dies at the age
of 67 while still in active employment. Since
he had passed normal retirement age, his
additional years of service did not entitle
him to-a larger annuity at age 67 than that
which he could have obtained at age €0.
However, the plan of the B Company pro-
wvides that in the event of an employee’s
death prior to separation from the sgervice,
his widow is to bz paid an annulty for her
life"in the same amount per year as thab
which the employee could have obtalned if
he had instead retired, but if no widow sur-
vives um, the present value of the annuity
which the employee could have obtained at
a time just before his death is to be paid a
named beneficilary or the estate of the em-
ployee. Assuming that the present value of
the annuily to N's widow, whose age is 61
years, is $36,000 and the presenft value of
the annuity which would have been pay-
able to N at age 67 if he had then retired
is $23,500, the present value of the widow's
annuity, to the extent of $23,500, is an
amount which is payable in lieu of amounts
which the employee had a nonforfeitable
right to receive while living because it does
not exceed the value of his nonforfeitable
nights and is not otherwise paid. On the
other hand, the excess of the value of the
widow’s annuity over the value of -the em-
ployee’s annuity, $12,500 (836,000 minus
$23,500), is an amount to which section 101
(b). applies since the employee had no right
to any part of it. If ro other death bene-
fits are payable, a $5,000 exclusion is avail-
able (see section 101 (b) (2) (D) and para~
graph (e) of this section).

Ezample (5). The trustee of the C Corpo-
ration noncontributory profit-sharing plan
1s required under the provisions of the plan
to pay to the beneficiary of B, an employes
of the C Corporation who died on July 1,
1955, the benefit due on account of the death
of B. The provisions of the profit-sharing
plan give each participating employee in case
of involuntary termindtion of employment
a 10 percent vested interest in the amount
accumulated in his account for each year of
particivation in the plan, but if such an
employee leaves the corporation’s employ
voluntarily before retirement, he forfeits
the entire amount in his account. In case
of death, the entire credit in the participant’s
account iIs to be paid to his beneficiary. At
the time of B's death, he has been a partici-
pant for three years and the accumulation in
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his account is £8,000. After his deata this
amount is pald to his bonefielary. At the
time of B's death, the amount distributable
to him on account of involuntary tcrminn-
tion of employment would have been £2,469
(30 percent of £8,000), The diffcrence of
$5,600 (£8,000 minus $2,400), payable to the
beneficlary of B is an amount payable colely
by reason of B's death. Accordingly, £35,000
of the £5,600 may be excluded from thoe grocs
income of the beneficlary recelving cuch poy-
ment (assuming no other dcath benefits are
involved). Howevcr, if it i5 assumed thot
the facts are the came os akove, except that
at the time of his death B hos been o
participant for 6 years, the amount distribu-
table t6 him on account of inveluntary fcr-
mination of employment twwould have been
$4,800 (€0 percent of £8,000). Thc differenco
of £3,200 (£8,000 minus £4,200), poyable to
B's beneficiary, is an amount payable colely
by reason of B's death. Accordingly, £3,200
may be excluded from the gross income of
the beneficlary receiving cuch payment (os-
suming no other death benefits arc involved).

Ezample (6). The X Corporation insti-
tuted & trust, forming part of o, pension plan,
for its employees, the cost thercef belng
borne entirely by the corperation. The plan
provides, in part, that if, after 10 cr mora
years of service, an employce leaves the em-
ploy of the corporation involuntarily, befere
retirement, o percentage of the recerve pro-
vided for the employce in the trust fund
will be pald the employce os follows: 19 to
15 years of gervice, 25 percent; 16 to 20
years of service, §0 pexeent; 20 to 25 years of
service, 75 percent; 25 or more yoeors of
service, 100 percent. The plan furthor pro-
vides that if an employee dics before reach-
ing retirement age, his bencficlary will re-
ceive o percentage of the recerve provided
for the employce in the trust fund, on the
same basis as shown in the preceding con-
tence. However, no amount will ke pald
an employee who voluntarily leaves the cor-
poration’s employ. ¥, an employce of the
X Corporation for 17 years, dled befere at-
taining retirement age while in the employ
of the corporation. At the time of his dcath,
$15,000 was the recerve provided for him In
the trust. XEis beneficlary recelves 7,000,
an amount equal to 50 porcent of the ree
serve provided for ¥’s rctircment. o ox-
clusion from gross income may L2 meoede by
the beneficlary with respect to such paymcent
since ¥, prior to his death, had a nonfor-
feitable right to recelve £7,600.

(3) (1) DNotwithstanding the rule
stated in subparagraph (1) of this para-
graph and illustrated in subparazraph
(2) of this paragraph, the execlusion
from gross income provided by section
101 (b) applies to the receipt of certain
amounts, paid under “qualified” plans,
with respect to which the deceased em-
ployee posseszed, immediately before his
death, a nonforfeitable richt to recelve
the amounts while living (see section 101
(b) (2) (B)) The payments to which
this exclusion applies are—

(a) “Total distributions payable” by a
stock bonus, pension, or profit-sharines
trust described in section 401 (2) which
15 exempt from tax under scction 501
@) and

(b) “Total amounts” paid under an
annuity contract under a plan meeting
the requirements of section 401 ) (3),
4 (5) and (6),

provided such distributions or amounts
are paid mn full within one taxable year
of the distributee (cee example (3) of
subdivision (ii) of this subparasraphy
For the purpose of applying scetion 101
(b) “total distributions payable” means
the balance to the credit of an employce
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which bocomes payable to o distributzz
on account of the employee’s death,
either before or after separation from
the service (see section 402 (2) (3) (C),
the resulations thereunder, and exam-
ples (2) and (4) of subdiyision i) of
this subparagraph) and “total
amounts” means the bolance fo the
credit of an employee which bzcomes
payable to the payee by reason of the
employee’s death, either bafore or after
separation from the service (sze s=ction
493 (a) (2) (B), the rezulations there-
under, and example (1) of subdivision
(i) of this subparasraph)

(il) The applcaton of the provisions
of subdivision (1) of this subparacraph
may be Mustrated by the follotring ex-
amples:

Ezample (1). The widsow of an employee
eleets, under o “quelied” plan, to reccive in
a lump cum tke precont volus of thz an-
nulty which C, the deccased emplsyee, could
have obtoined ot 2 time just before his
death 1 ke had retired at that time. Such
precent value 15 £6,072. Of this amount,
£3,620 15 excludable from the widow's gross
Income deoplte the fact that C hed 2 non-
forfeftable richt to tho amount in Usu of
which the pavment 15 made, cince such pay-
ment 15 an amount t5 which subdivicion (1)
apples (accuming no other death benefits
are Involved).

Ezample (2). Toe trustee of the C Corp3-
ration noncontributory, “qualified™ profit-
charing plan 15 required under the provisions
cf the plan to pay to the bonefiefary of B,
an employee of the C Corporation who dfed
on July 1, 1935, the benefit due on cecgunt
of the death of B. The provisions of the
profit-zharing plan glve each participoting
employee, In caze of voluntary or involuntary
termination of cmployment, & 10 peresnt
vested interest In the amsunt accumulated
in his aecount for each year of participation
in the plan, but, In caz2 of death, the entire
crcdit to the participant’s account is to b2
pald to his benefielary, At the tim? of B3
death, he hod keen o participant for five
years. The accumulation In his zaeesunt
wes 8639, and the amount which twwould
have been distributable to him in the cvent
cf voluntary or inveluntary termination of
cmployment was £4,000 (59 pereent of
£36200). Aftcr his death, $5.000 15 paid to
his beneficlary in o lump cum. (It may b2
noted that thece are the came focts as in
czample (5) of cukparazraph (2) escept
that the employee bas keen 2 particlpant for
five ycars Inztead of three, the plon is o
“qualified” plan, and payments do not dz-
pend on whether an employee leaves volun-
torlly or Involuntarfly.) It is fmmaterfal
thot the cmylozes had o nonforfeltable rizht
to €409, kccauce the payment of thea £3,023
to the bhencfelary 15 thz payment of the
“total distributions payable” within onz
taxable year of the distributee to which cub-
diviclon (1) applics. Assuming no athor
death henefits ore involved, the benefziery
may cxclude 3090 of the 8,000 poyment
frem grocs income.

Ezample (3). The facts are the come a3
in example (2) escept that the beneficlary
Is entifled to recelve only the ££09) to
which the cmplsyce had a nonforfeitable
rigat and cleets to recelve It over a paricd of
ten ycars. Since the *“¢otal distributions
payable” are not pald within one taxzablz
yoar of the distributee, no exclusion from
gxec3 Income IS5 allowable with recpect to
the £2,000.

Ezamyrle (4). The X Corporation instl-
tuted a truct, forming part of o “gualifizd"
profit-choring plon for 1ts emvoloyecs, the cost
thereof beln borne entirely by the corpora=-
tion. The plan provides, In part, that if,
aftor 10 o more veors of corviee, an employee
leaves the emplsy of the corporation, elther
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voluntarily or involuntarily, before retire-
ment, a percentage of the reserve provided
for the employee in the trust fund will be
paid the employee as follows: 10 to 15 years
of service, 25 percent; 15 to 20 years of serv~
ice, 650 percent; 20 to 25 years of service, 75
percent; 25 or more years of service, 100
percent. The plan further provides that if
an employee dies before reaching retirement
age, his beneficiary will recelve a percentage
of the reserve provided for the employee in
the trust fund, on the same basis as shown
in the preceding sentence. <Y, an émployee
of the X Corporation for 17 years, died before
attaining retirement age while in the employ
of the corporation. At the time of his death,
$15,000 was the reserve provided for him in
the trust fund. His beneficiary receives
$7,600 in a lump sum, an amount equal to 50
percent of the reserve provided for Y’s re-
tirement. (It may be noted that these are
the same facts as in example (6) of sub-
paragraph (2) except that the plan is a
“qualified” plan and payments do not depend
on whether an employee Ieaves voluntarily
or Involuntarily.) ‘The beneficlary may ex-
clude from gross income (assuming no other
death benefits are involved) $5,000 of the
$7,600, since the latter amount constitutes
“total distributions payable” paid within one
taxable year of the distributee, to which
subdivision (i) appilies.

(e) Annuity payments. (1) Where
death benefits are paid in the form of
annuity payments, the following rules
shall govern for purposes of the exclu-
sion provided n section 101 (b)

(1) The exclusion from gross income
provided by section 101 (b) does not
apply to amounts, paid as an annuity,
with respect to which the employee pos-
sessed, 1mmediately before his death, a
nonforfeitable right to receiwve the
amounts while living, or to amounts paid
in lieu thereof. See paragraph (d) of
this section.
¢ (ii) No exclusion is allowed under sec-
tion 101 (b) (2) (C) for amounts re-
cewved by a surviving annuitant under a
joint and survivor's annuity contract if
‘the annuity starting date (as defined 1n
section 72 (¢) (4) and § L7244 (b))
occurs before the death of the employee.
If the annuity starting date occurs after
the death of the employee, the jomnt and
survivor’s annuity contract shall be
treated as an annuity to which section
101 (b) (2) (D) applies. See subdivision
(iil) of this subparagraph.

(iii) (a) Subject to the other limita-
tions stated 1n section 101 (b) and mn
this section (see section 101 (b) (2) (D))
the amount to which the exclusion of
section 101 (b) shall apply, with respect
to amounts to be paid as an annuity-(as
defined 1n §1.72<2 (b)) shall be the
amount by which the present value of
the annuity to be paid the beneficiary,,
computed as of the date of the em~
ployee’s death, exceeds the value (if any)
of whichever of the following 1s the
larger:

(1) Amounts contributed by the em-
ployee, or

(2) Amounts with respect to which
the employee possessed, immediately be-
fore his death, a nonforfgitable right to
receive the amounts while living, or
amounts paid in lieu thereof (see para-
graph (d) of this section)

(b) The present value of an annuity
(Immediately before the death of the
employee) to the employee, or (immedi-
ately after the death of the employee),
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to his estate or beneficiary, shall be
determined as follows:

(1) In the case of an annuity paid
by an insurance company, by use of the
discount interest rates and mortality
tables used by the insurer in determining
the installment benefits;

(2) In the case of an annuity paid by
an orgamization (other than an insur~
ance company) regularly engaged in
1ssuing annuity contracts, by reference
to the cost of a comparable contract
purchased from an surance company*
and,

(3) In the case of an annuity to which
neither of the foregoing is applicable,
by use of the appropriate tables of
§ 81.10 (i) of Regulations 105 (26 CFR
(1939) 81.10 (1)) (pertaming fto the
estate tax) as supplemented by “Actu~
anal Values for Bstate and Gift Tax”
(Internal Revenue .Service publication
No. 11, 1955)

(iv) Any amount excludable under
section 101 (b) (2) (D) (see subdivision
(iii) of this subparagraph) shall, for
purposes of section 72, be treated as ad-
ditional consideration paid by the em-
ployee. See regulatiods issued under
section 72.

(v) Where more than one beneficiary,
or more than one death benefit, 1s 1~
volved, the exclusion provided by sec-
tion 101 (b) shall be apportioned to the
various beneficiaries and benefits 1n ac-
cordance with the proportion that the
present- value of each benefit bears to
the total present value of all the benefits.

(2) The application of these prin-
ciples may be illustrated by the follow-
mg examples:

Ezample (1). (i) Under-the profit-sharing
plan of the C Corporation, W, the widow
of employee X, who is 55 years old at the
time of X’s death, is entitled to an imme«
diate annuity of $2,000 per.year during her
life and C, the minor child of X, is entitled
to receive $1,000 per year for 15 years. X
made no contributions under the plan and
died while still employed by the C Corpora-
tion. At the time of X’s death, the amount
in his account is §18,000. Under the terms
of the plan, this amount would have been
distributable to him on account of voluntary
termination of employment, but would not
have besen payable after his death except
in the form of the annuities just described.
This amount, accordingly, constitutes a
nonforfeitable interest in lieu of which the
annuities are paid. The exclusion does not
apply, except to the extent that the present
value of the annulties exceeds $18,000,
whether or not the plan is “qualified” since
the total of the amount in X’s account will
not be paid within ong taxable year of the
distributees. See subdivision (1) of sub-
paragraph (1).

(i1) The computation of the exclusion ap-
plicable to the interests of W and C.(assum-
ing that the payments will not be made by
an insurance 'company or some other organi-
zation regularly engaged in issuing annuity
contracts) is, by application of the tables in
§ 81.10 (1) of Regulations 105 (26 CFR (1939)
81.10 (1)) (pertalning to the estate tax), as
follows: The present value of W's interest s
$26,243.60, determined by multiplying the
annual payment of $2,000 by 13.1218 (the fac-
tor in Table I for a person aged 55)° the
present value of C’s interest 1s $11,617.40, de-
termined by multiplying the yearly payment
of £1,000 by 11.6174 (the factor in Table II
for payments for & term certain of 15 years).
The present value of both, annulfies is $37,
761.00 and (assuming no other death bene-
fits are involved), the total amount exclud-

able 1s $5,000, because the total present valuo
of the annuities exceeds the emplpyeco’s none
forfeitable interest by more than £5,000
(837,761 minus §18,000 equal $19,761), Tho
exclusion allocable to W’s interest fg §20,«
243.60/$37,761.00 times $5,000 or $3,474.96; tho
exclusion allocable to O's intorest is 011«
517.40/$37,761.00 times $5,000 or §1,625.04,
That portion of the death benefib exclusion
as 8o determined for each beneficlary 19 to bo
treated as consideration paid by tho om-
ployee, for purposes of section 72,

Ezxample (2). The facts are the samo as In
example (1), excopt that the monforfeitablo
inferest of X, at the time of his death,
amounted to $33,761.00. Sinc¢o the present
value of both annuities (namely, $37,761.00)
exceeds the value of such nonforfoltable in«
terest by only $4,000, tho latter amount is
the total amount excludable from tho fross
income of the beneflciaries, This $4,000 ox«
clusion is to be divided in the same propors
tlons as those indficated in example (1).
Thus, the exclusion allocable t6 W's ine
terest 1s $26,243.60/£317,761.00 times 4,000 or
$2,779.97, and the exclusion allocablo to the
interest of O is $11,617.40/837,761.00 timoes
$4,000 or $1,220.03. That portion of the denth
benefit exclusion as so determined for each
beneficiary isto be treated as constdoration
piald by the employee, for purposes of 500«
tlon 72.

§ 1.101-3 Interest payments. Section
101 (¢) provides that if any amount ox-
cluded from gross income by section 101
(a) (relating to life insurance proceeds)
or section 101 (b) (relating to em-
ployees’ death benefits) is held undetr an
agreement to pay interest thereon, the
interest payments shall be included in
gross income, 'This provision applies to
payments made (either by an insurer o
by or on behalf of an employer) of In-
terest earned on any amount so excluded
from gross income which is held without
substantial diminution of the principal
amount during the period when such in-
terest payments are being made or cred-
ited to the beneficiaries or estate of the
insured or the employee. For example,
if a monthly payment is $100, of which
$99 represents interest and $1 represents
dimmution of the principal amount, the
principal amount shgll be considered
held under an agreement to pay interest
thereon and the interest payment shall
be included in the gross income of the
recipient. Section 101 (¢) applies
whether the election to have an amount
held under an agreement to pay interest
thereon 1s made by the insured or eme
ployee or by his beneficiaries or estate,
and whether or not an interest rate is
explicitly sthted in the agreement. Se¢o-
tion 101 (), relating to the payment of
life insurance proceeds at a date latoer
than death, shall not apply to any
amount to which section 101 (¢) and
iégs section apply. See section 101 (d)

§1.101-4 Payment of life insurance
proceeds at a date later than deatlt——
(@) In general. (1) (1) Section 101 (d)
states the provisions governing the ox-
clusion from gross income of amounts
received under a life insurance contract
(paid by reason of the death of tho in-
sured) which are pald to a beneflolary
on a date or dates later than the death
of the insured. Section 101 () (1) (A)
provides an exclusion from gross income
of any amount determined by a prorae
tion, under applicable regulations, of
“the amount held by an insurer with re-
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spect to any beneficiary.” The qucted
phrase 15 defined 1n section 101 (d) (2)
(see paragraph (b) of this section) and
the regulations goverming proration are
stated in paragraph (c) of this section.
The prorated amounts are to be excluded
from the gross imncome of the beneficiary
regardless of the faxable year in which
they are actually received (see subpara-
graph (4) of paragraph (c¢) of this sec-
tion)

(ii) Section 101 () (1) (B) prowndes
an additional exclusion where life msur-
ance proceeds are paid to the surviving
spouse of an mmsured. For purposes of
this exclusion, the term “surviving
spouse” means the spouse of the insured
as of the date of death, including a
spouse legally separated, but not under
a decree of absolute divorce (section 101
(@ (3)) 'To the extent that the total
payments made 1n excess of the amounts
determined by proration under section
101 (@) (1) (A) do not exceed $1,000 1n
the taxable year of receipt, they shall
be excluded from the gross income of the
surviving spouse (whether or not pay-
ment of any part of such amounts 1s
guaranteed by the insurer) See sub-
paragraph (4) of paragraph (¢) of this
section.

(2) The principles of this paragraph
may be illustrated by the ifollowing
example:

Ezample. A surviving spouse elects to re-
ceive all of the life insurance proceeds with
respect to one insured, amounting to
$150,000 in ten annual installments of
$16,500 each, based on a certain guaranteed
interest rate. The prorated amount is
$15,000 ($150,000—-10). As the second pay-
ment, the insurer pays $17,850, which exceeds
the guaranteed payment by $1,350 as the
result of earnings of the insurer in excess of
those requured to pay the guaranteed in-
stallments. The survaving spouse shall in-
clude $1,850 In gross income and excluds
$16,000—determined in the following man-
ners:

Fized payment (including guaran-
)

teed interest 1€, 500
Excess mterest 1,380
Total payment 17,850
Prorated amount 1§, 000

Excess over prorated amount. 2,850
Annual excess over prorated amount

excludable under section 101 (d)
(1) B

Amount includible in gross income. 1,850

(b)Y Amount held by an insurer For
the purpose of the proration referred to
an section 101 (d) (1) (A) an “amount
held by an insurer with respect to any
beneficiary” means an amount equal to
the present value to such beneficiary (as
of the date of death of the insured) of
an agreement by the msurer under an
msurance policy (whether as an option
or otherwise) to pay such beneficiary an
amount or amounts at a date or dates
later than the death of the insured (sec-
{fion 101 (d) (2)) The present value
of such agreement 1s to be computed as
if the agreement under the life insur-
ance policy had been entered into on the
date of death of the insured, except that
such value shall be determined by dis-
counting the amount or amounts to ke
later paid on the basis of the same mor=-
tality fables and interest rate as used

1,000
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by the insurer In calculatiny poyments

to be made to the heneficiary under such

acreement. See parasraph (¢) of this

section for detailed provisions fovernings

computation of the “amount held by an
er.”

(¢) Lflethod of computation. (1) I
proceeds of life insurance are pald to o
beneficiary in installments, that portion
of each installment which docs not ex-
ceed the prorated portion of an “amount
held by an insurer” with respect to such
beneficiary at the time of the insured's
death is excludable from the reciplcnt's
gross income. ‘The “cmount held by the
msurer” is to be prorated over the poriod
or periods with respect to which the pay-
ments are to be made. Thus, where an
insurance policy provides for payment
to the beneficiary at the death of the
msured of $75,080 in o lump sum, hut an
option is selected by the beneflelary for
the payment of 10 equal installments of

-$8,750 per year. the excludable portion

of each installment is 97,500 (575,~
000--10) and the amount of each install-
ment to be included in gross income is
$1,250.00 ($8,750 minus $7,500.00)
However, if the beneficiary is the in-
sured's surviving spouse, the further ex-
clusion of $1,000 is allowed for exch ok«
able year of receipt and the amount to
be included in gross income i5 $250 in
any year in which only a sinfle payment
1s recaived. In every case in which the
contract provides for an option to take
the proceeds of the policy in & lump Ssum
at the time of the insurcd's death
(whether such cption was exereiszble by
the insured, by the beneficlary, or by
either) such lump sum shell be consld-
ered the “amount held by an insurer.”
If the payments are to be made over 2
fixed period, such amounts shall ke pro-
rated as set forth in the example ahove.
If, however, installment payments to
continue during the life of the benefi-
ciary are elected, the exelusion will be
determined by dividing the Iump sum
ficure by the life expectancy in years of
the beneficiary concerned. Such life ex-
pectaney shall be determined in accord-
ance with the tables preceribzd in
§ 1.72-9, relating to annuities.

(2) If the insurance policy has no pro-
vicion for the payment of o particular
amount immediately upon the dcath of
the insured, but pericdic payments to one
or more beneficiaries are to be paid
under it, the “amount held by the in-
surer” is determined by findins the
present value (with respect to cach bone-
ficiary under o particular policy) of the
agreement, as of the date of death of the
insured, by discounting the payments to
be made on the basis of the same inter-
est rate and mortality table as used by
the insurer in determining the payments
to be made to the beneficlary under cuch
agreement. Thus, if a contract provides
merely for the payment of £5,000 per
vear to the surviving spouce durin® her
life, the precent value of such arrccment
15 determined by application of the pre-
seribed interest rate and mortality
tables. IXf such value Is $690,000 and if
the life expectancy of the beneficlary is
determined under section 72 and § 1.72-9
to be 20 years, $3,000 of each 35,000 pay-
ment ($60,000 divided by 20) I5 exclud-
able as the prorated porticn of the
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“omount held by the insurer” Foreach
tanable yeor in which o poyment 1z made,
an additional $1,200 is exeludablz from
the gross income of the survininz spousa.
Hence, if che reccives enly one ¢3.073
poyment in her taxable year, only 81,033
I3 includible in her cross incomse in thaé
vear with rezneet to such pzrmznt
(55,600 mmus the total amcunt exclud-
able, 54,0000 Xf the policy pronidss,
addition to the annuity for the survivins
spouse, for payments of $2,033 psr vear
for 10 years to the dau~hter of th= -
sured, the prezent value of such ocres-
ment is to b2 computzd szporately for
purpe:zs of determininy the excludaklz
portion of each payment to the douzintar,
If such value iz 315,009, then $1,503 of
each 22,000 poyment ($15,005--10) 13 ex-
cludable as the proratzd portion of th=
amount held by the inzurer, cnd the
remaining $500 chall b2 inecludzd in th=
rross income of the doushter. If the
“amount held by an insurer” with ra-
spaet to o beneficiary cannot b2 datsr-
mined except by reference to the hznz-
ficlary’s life eznpzctoney, the valuz of
any refund feature to o subzzgusznt banz-
ficlary or the estate of the msured sholl
be dlsrevarded in  defermining the
“amount held by an incurer”” Such re-
fund, when reccived, I3 excludable from
the income of the recipient.

(3) If proceeds of a life insurance nol-
Icy are poid to o banziciayy other thon
25 an anmity (as defined in g 1.72-2
(b)) but cuch procecds are not pad un-
til a date cubtequent to the datz of thz
Insurcd’s dzath, the total amount en-
cludable from the gross inccme of the
reciplent under cection 101 (d) sholl nod
exceed the “amount held by cn insures®
at the date of the Insured’s dexth. Such
amount chzll bz either—

(1) The lump cum, if any, payshle fo
the beneficlary ot the date of the in-
cured’s dexth, or

(i1) In the casze of an insurcnze psliey
which hos no provision for the payme=nt
of a lump cum immediately unon the
death of the insured, the sum astsrtzined
by diccrunting the omount of the pra-
cceds of the policy to the date of thz k-
sured’s death on the basis of the mtarest
rate uzzd by the insurer in dstermunming
cuch amount.

However, in the ecare of o surviving
cpouste, $1,000 shall ke added (for eccn
toxable year of the surviving spousz n
which an amsunt i3 rezeived other thon
as an annuity) to amounts deferminzd
under cubdivizion (1) or (i) of this sub-
paracraph.

4) The ocmounts excludable from
gross Income as the rezult of the roi-
rating of an “amount held by an insir-
er” in accordance with the provisions of
this parasroph shall be excludable from,
the rrocs income of the recpicnt withyut
recard to the tanable year of the resvmi-
ent in vwhich they are actuslly recaved.
However, the additional ezclusion wro-
vided with rezpeoet o a2 survivinz cpoiute
under section 101 (d) (1) «B)» and the
provizlons of this parasraph connst en-
ceed $1,000 for any faxablz yoar of £33
rceipicnt despite the numbszr of po—-
ments aetually recelved in such yeor or
the numbzr of controets of life insurs
ance undcr which such poaymznts are
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received with respect to a particular
insured.

(d) ILwumitations on application of
section 101 (d) Section 101 (d) is
inapplicable to interest payments on any
amount held by an insurer under an
agreement to pay interest thereon (see
sections 101 (¢) and 101 (d) (4) and
§ 1.101-3)

$1.101-5 Alimony, efec., payments.
Proceeds of life insurance policies paid
by reason of the death of the insured
to his separated wife, or payments ex-
cludable as death benefits under section
101 (b) paid to a deceased employee’s
separated wife, if paid to discharge legal
obligations imposed by a decree of di-
vorce or separate maintenance, by a
written separation agreement executed
after August 16, 1954, or by a decree of
support entered after March 1, 1954,
shall be 1ncluded 1n the gross mcome of
the separated wife if section 71 or 682
is applicable to the payments made. For
definition of “wife” see section 7701 (a)
(17) and the regulations thereunder.

§1.101-6 Effective date. (a) The
provisions of section 101 and §§ 1.101-1,
1.101-2, 1.101-3, 1.1014, and 1.101-5 are
applicable only with respect to amounts
received by reason of the death of an
insured or an employee occurring after
August 16, 1954. In the case of such
amounts, these sections are applicable
even though the receipt of such amounts
occurred 1n a taxable year begmning he-
fore January 1, 1954, to which the In~
ternal Revenue Code of 1939 applies.

(b) Section 22 (h) (1) of the Internal
Revenue Code of 1939 and the regula-
tions pertaiming therefo shall apply to
amounts received by reason of the death
of an insured or an employee occurring
before August 17, 1954, regardless of the
date of receipt.

[F R. Doc. 55-8129; Filed, Oct. 6, 1955;
8:47 a. m.]

DEPARTMENT OF AGRICULTURE
Agnicultural Marketing Service
[7 CFR Part 521
FrozEN PLUMS
U. S. STANDARDS FOR GRADES?!

Notice 15 hereby given that the United
States Department of Agriculture is con-
sidering the issuance of United States
Standards for Grades of Frozen Plums
pursuant to the authority contamned in
the Agricultural Marketing Act of 1946
(60 Stat. 1087 et seq., 7 U. S. C. 1621
et seq.) ‘This issuance, if made effec-
tive, will be the first 1ssue by the Depart-
ment of grade standards for this
product.

All persons who desire to submit writ-
ten data, views or arguments for con-
sideration in connection with the
proposed standards should file the same
with the Chief, Processed Products
Standardization and Inspection Branch,
Fruit and Vegetable Division, Agricul-

1 Compliance with these standards does
not excuse fallure to comply with the pro-
visilons of the Federal Food, Drug, and
Cosmetic Act,

PROPOSED RULE MAKING

tural Marketing Service, United States
Department of Agriculture, South Build-
g, Washington 25, D. C., not later than
60 days after publication hereof in the
FEDERAL REGISTER.

The proposed standards are as follows:

PRODUCT DESCRIPTION, COLOR TYPES, STYLES, AND
GRADES

Stc.

52.2911
52.2912
52.2913
52,2914

Product description.

Color types of frozen plums.
Styles of frozen plums.
Grades of frozen plums,

FACTORS OF QUALITY

Ascertaining the grade.

Ascertaining the rating for the fac-
tors which are scored.

Color.

Size.

Defects.

Character.

LOT CERTIFICATION TOLERANCES

52.2021 'Tolerances for certification of ofii-
clally drawn samples.

SCORE SHEET
52.2922 Score sheet; for frozen plums.

AUTHORITY: §§ 52.2011 to 52.2022 issued
under see. 205, 60 Stat, 1090, 7 U. 8. C. 1624.

PRODUCT DESCRIPTION, COLOR TYPES,
STYLES, AND GRADES

§ 52.2911 Product descriplion. Frozen
plums means the frozen product pre-
pared from clean, sound, fresh fruit of
any commercial varieties of plums; which
are: sorted, washed, and pitted; properly
drained before filling into containers;
may be packed with or without the addi-
tion of a nutritive sweetening ingredient;
and are frozen 1 accordance with good
commerclal practice and mamntained at
temperatures necessary for the preserva-
tion of the product.

§ 52.2912 Color types:of frozen plums.
(2) Purple or Blue (such as Italian Prune
Plum)

(b) Red (such as Satsuma or Santa
Rose)

(c) Yellow-Green (such as Yellow Egg
and Green Gage)

§ 52.2013 Styles of frozen plums. (a)
“Halved” means frozen plums that have
been prepared by cutting whole plums
longitudinally into approximate halves.

(b) “Whole” means frozen plums that
have been prepared from whole plums
in a manner that the plums are not
crushed, mutilated, or broken mn remov=
g the pits.

(e) “Crushed and broken” (machine
pitted) means frozen plums that have
been prepared from whole plums 1 a
manner that most of the plums are
crushed, mutilated, or broken m remov-
mg the pits.

§ 52.2914 Grades of frozen plums.
(a) “U. S. Grade A” or “U. S. Fancy”
1s the quality of frozen plums that pos-
sess similar varetal characteristics;
that possess & normal flavor; that pos-
sess a good color; that are practically
uniform 1 size; that are practically
free from defects; that possess a good
character; and that score not less than
90 pomnts when scored 1 accordance
with the scoring system outlined in this
subpart: Provided, That frozen plums
may be only reasonably uniform 1in size,

52.2916
52.2916

52.2017
52.2018
52.2919
52.2920

if the total score is not less than 00

points.

(b) “U. S. Grade B” or “U., S. Cholico”
is the quality of frozen plums that pos«
sess similar varietal characteristics; that
possess & normeal flavor: that possess o
reasonably good color; that are reasone
ably uniform in size; that are reason-
ably free from defects; that possess &
reasonably good character; and that
score not less than 80 points when scored
mn accordance with the scoring system
outlined 1n this subpart: Provided, That
the frozen plums may be only fairly uni-
form 1n size, if the total score is not less
than 80 points.

(¢c) “U. S. Grade C” or “U. S. Stand«
ard” is the quality of frozen plums that
possess similar varietal characteristics;
that possess & normal flavor; that pos-
sess a fairly good color that are fairly
uniform in size; that are fairly free from
defects; that possess a fairly good char-
acter; and that score not less than %0
points when scored in accordance with
the scoring system outlined in this sube

part.

(@) “Substandard” is the quality of
frozen plums that fail to meet the ro-
quirements of U, S. Grade C or U, 3.
Standard.

FACTORS OF QUALITY

§ 52.2915 Ascertawning the grade-—
(a) General. The grade of frozen plumy
is determined immediately after thaw-
meg to the extent that the units may be
separated easily and are free from ico
crystals. In addition the grade of
frozen plums is ascertained by examine
ing the product and considering all of
the grade requirements as follows:

(1) Factors not rated by score points.
(1) vanetal characteristics,

(ii) Flavor.

(2) Factors rated by score points.
The relative importance of each factor
which is scored is expressed numetically
on the scale of 100. The maximum nun-
ber of pomts that may be given such
factors are:

Factors: Points
Color 26
Size 20
Defects 30
Character 26

Total score. 100

(b) “Normal flavor” means that the
product has a normal, characteristio
flavor and odor for the varietal type and
1s free from objectionable flavors and
objectionable odors of any kind.

§ 52.2916 Ascertaining the rating for
the factors which are scored. The essen-
tial variations within each factor which
is scored are so described that the value
may be ascertained for such factors and
expressed numerically. The numerical
range within each factor which is scored
1s inclusive (for example, “22 to 26
ponts” means 22, 23, 24, or 25 points)

§ 52.2917 Color—(a) (4) classifica-
tion. Frozen plums that possess a good
color may be given o score of 22 to 26
points, “Good colox” means that the
frozen plums, internally and externally,
possess a practically uniform, bright,
typical color of well xipened, properly
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prepared, and properly processed frozen
plums of sumilar varietal characteristics,

(b) (B) classification. Frozen plums
that possess a reasonably good color may
be given a score of 20 to 21 points, Fro-
zen plums that fall into this classifica-
tion shall not be graded above U. S.
Grade B or U. S. Chouce, regardless of
the total score for the product (this is
a limiting rule) “Reasonably good
color” means that the frozen plums, 1n-
ternally and externaliy, possess a rea-
sonably uniform, bright, typical color of
reasonably well ripened, properly pre-
pared, and properly processed frozen
plums of similar varietal characteristics
and that the units are practically iree
from any brown color due to oxidation,
impropar processing or other causes,
which color may affect no more than
slightly the appearance or edibility of
the product.

(¢) (C) classification. Frozen plums
that possess a fairly good color may be
given a score of 16 to 19 pomnts. Frozen
plums that fall mto this classification
shall not be graded above U. S. Grade C
or U. S. Standard, regardiless of the total
score for the product (this 1s a limiting
rule) “Fairly good color” means that
the frozen plums, mnternally and exter-
nally, may vary noticeably mm typical
color of fairly well ripened and properly
processed frozen plums of similar varie-
tal characteristics and that none of the
units may possess discoloration due to
oxidation or other causes that matenally
affects the appearance of the product.

(d) (SSid) classification. Frozen
plums that fail to meet the requirements
of paragraph (e) of thus section may be
given a score of 0 to 15 pomts and shall
not be graded above Substandard, re-
gardless of the total score for the product
(this 1s & limiting rule)

§ 522918 Size— (a8) General. The
factor of uniformity of size for crushed
and broken frozen plums 1s not based on
any detailed requirements and 15 not
scored; the other three factors (color,
defects, and character, as applicable)
are scored and the total 1s multiplied by
100 and divided by 80, dropping any frac-
tions to determne the total score.

(b) (4) classification. Halved or
whole styles of frozen plums that are
practically uniform’in size may be given
a score of 18 to 20 points. “Practically
uniform 1n size” 1n halved or whole styles
means that in 90 percent, by count, of the
units which have the most uniform size,
the weight of the largest unit does not
exceed the weight of the smallest unit by
more than 50 percent.

(¢) (B) classification. Halved or
whole styles of frozen plums that are rea-
sonably uniform in size may he given a
score of 16 to 17 pomts. “Reasonably
uniform in size” in halved or whole styles
means that m 90 percent, by count, of
the units which have the most uniform
s1ze, the weight of the largest unit is not
more than twice the weight of the small-
est unit.,

(d) (C) classification. Halved or
whole styles of frozen plums that are
fairly uniform i size may be given g
score of 14 or 15 pomts. “Farrly uni-
form m s1ze” i halved or whole styles
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means that the frozcn plums moay he
variable in size but not to the cit<nt
that the appearance is ceriously aficeted.

(e) (SSid) classification. Xalved or
whole styles of frozen plums that fall
to meet the requirements of parasraph
(d) of this section may be given o score
of 0 to 13 points and shall not be groded
above Substandard, rezardless of the
total score for the product (this is a
limiting rule).

§ 52.2919 Defects—(a) General. The
factor of defects refers to the deoree of
freedom from: harmless extrancous
matter; units that are eruched or brolien
with respect to halved and whele styles;
pits or pit materlal; dama~ed and cori-
ously damaged units; and any othcr de-
fects which detract from the appecarance
and eating quality of the product.

(1) “Harmless extraneous matter™
means any vesetable substance (includ-
g, but not limited to, a leaf, stcm, or
portions thereof) that is harmless,

(2) “Crushed or broken unit” means
a unit in halved or whole styles that is
torn, raszed or otherwice mutilated to
the extent that the unit deoes not retain
its formal shape. In halved style, halves
of plums that are slichtly split arc not
concidered crushed or broken. In whole
style, plums that are slit or perforated
by the pitting operation are not con-
sidered crushed or brolien unlecs the
unit is ragged or otherwice mutilated
to the extent that the appearance of
the unit does not have the aonproximate
shape of a whole pitted plum.

(3) A “pit or pit material” mcans any
whole pit or any piece of pit material
regardless of size.

(4) “Damaged unit” mecans any unit
possessing injury which singly or in the
aggregate on @ unit, or in a unit, mate-
nally affects the appcarance and cating
quality of the unit and includcs, but
15 not limited to:

(i) Surface areas blemicthed by sun-
burn, scab, or other serious diccolora-
tion having an aggregate arca ezcceding
that of a circle 34 inch in diamcter and
not extending into the fruit tissue;

(ii) Areas blemished by sunburn, ccab,
or other serious discoloration extending
into the fruit tissue o that the flech is
materially discolored or toughencd;

(iif) Abnormalities, such as growth
cracks which materially afiect the ap-
pearance of the unit and “doubles,”
(“shniveled” areas are not consldered
abnormalities)

(5) “Serioucly damarced unit” is any
unit possessing injury which sinsly or in
the aggregate on a unit, or in o unit,
seriously afiects the appearance and eat-
g quality of the unit.

(b) (4) classijication. ¥Frozen plums
that are practically free from defecets
may be given a score of 27 to 30 points.
“Practically free from defects” means
that, individually and collectively, harm-
less extraneous matter; crushed and
broken units with respect to halved and
whole styles; pits and pit matericl; dom-
aged and seriously damared units; and
other defects do not more than sliszhtly
afiect the appearance and eating quality
of the product; and that there may he
present:
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(1) et more thon 5 pzreent, by
weicht, of erushed or brolen units in
haolved and whole styles;

(2) ot more than 10 nzresnd, by
waitht, of domored and sarigusly dam-
aned units: Prouided, That nst more
than 5 pcreent, by welcht, of all the units
may be cerisusly damosed; and

(3) 7ot more than 1 piece of pif nzr
30 ounces or 1 whole pit par 100 gunco:3
of net contents,

(c) (B) classificotion. Frozen plums
that are reaconobly free from defezts
may be riven a ccore of 24 to 26 ponts.
Frozzn plums that foll into this classi-
fication choll not b2 graded akove Ul S.
Grade B or U. S. Cholce, rezardless of
the total coore for the product (thusis a
limitinz rule) “Reasonably free from
defects” means that, individuolly and
collectively, harmless extranzous mat-
ter; cruched and brolen units with re-
enect to halved and whole styles; pitsand
pit materlal; domaged and szrously
domorged units; and other defects ao nat
more thon slichtly offect the appzar-
ance and eating quality of the product;
and that there may b2 prezznt:

(1) INct more than 10 psreent, by
welnnt, of crushed or brolken umifs i
holved ond vwihele styles;

(2) ot more than 15 psreent, by
welnht, of damared and serously dom-
oved units: Providzd, That not mare
than 8 npereent, by welzht, of all the units
may be ceriouzly domaged; and

(3) INot more than 1 pices of pit par
30 ounccs or 1 vwhole pit per 160 cunzzs
of net contonts.

(d) (C classification. Frozsn plums
that are foirly free from defects mov o2
riven a ccore of 21 fo 25 points. Frozzn
plums that fall into this classifieation
shall not be graded above U. 8. Graaz
C or U. S. Standard, rezardless of the
total ccore for the product (this 15 o
limiting rule) “Falrly free from a:z-
feets" means that, individually and col-
lectively, harmless extranesus mattsr;
cruched and brolien units with rempzat
to halved and whole styles; pits and pif
material; damared and seriously dom-
ored units; and other defects do nat
more than slichtly affect the appzarane
and eating quality of the product; ond
that there may e presznt:

(1) Mot more than 20 psreenf, b
wel~ht, of crushed or brolen units n
holved and whele styles;

(2) ot more than 20 psreznf, by
welrht, of domased and sanigusly dom-
ared units: Provided, That not m:re
than 12 pzreent, by weizht, of all th
units moay bz seriously domazced; coid

(3) ot more thon 1 piece of pit war
30 ouneccs or 1 whole pit per 100 ounc:s
of net contents,

(e) (SSid) clascification. Frozmm
plums that fail to meet the rejmre-
ments of parasraph (d) of this csatimn
may be riven a score of 0 to 20 pomts
and shall not be graded chave Sus-
standard, rezardless of the fofal sozre
for the product (this iz o lmihnz rulzr

§52.2920 Character— () Gencral.
The factor of character refers fo the
dezrea of riponess, the tezture and
tenderncss of the frozen plums, oni to
shriveled areas of sinn.
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(b) C(4) classification. Frozen plums
that possess a good character may be
given g, score of 23 to 25 pownts. “Good
character” means that the units pos-
sess a tender, fleshy texture, typical of
well ripened, properly processed frozen
plums; and that not more than 10 per-
cent, by weight, of the units may pos-
sess a reasonably good character or pos-
sess shriveled areas that do not mate-
rially affect the appearance of the unit.

(¢) (B) classification. ¥rozen plums
that possess a reasonably good character
may be given a score of 20 to 22 pownts.
Frozen plums that fall into this clas-
sification shall not be graded above U. S.
Grade B or U. S. Choice, regardless of
the total score for the product (this is
a limiting rule) “Reasonably good
character” means that the units possess
the texture of reasonably well ripened
frozen plums that are properly proc-
essed; the texture 1s reasonably fleshy
and the units reasonably tender, or the
tenderness may be variable from slightly
soft to slightly firm; and that not more
than 20 percent, by weight, of the units
may possess a fairly good character or
possess shriveled areas that do not ma-
terially affect the appearance of the unit.

(d) (C) Classification. Frozen plums
that possess a fairly good character may
be given a score of 17 to 19 points.
Frozen plums that fall into this classifi-
cation shall not be graded above U. S.
Grade C or U. S. Standard, regardless
of the total score for the product (this
is a limiting rule) “Fairly good char-
acter” means that the units possess the
texture of fairly well ripened, frozen
plums that are properly processed, which
may be variable in fleshiness but are
fairly fleshy- the unifts may be soft or
very firm, but not tough, and may pos-
sess shriveled areas that do not seriously
affect the appearance of the frozen
plums.

(e) (SStd) classification. Frozen
plums that fail to meet the requirements
of paragraph (d) of this section may be
given a score of 0 to 16 pomnts and shall
not be graded above Substandard, re-
gardless of the total score for the prod-
uct (this 1s a limiting rule)

LOT CERTIFICATION TOLERANCES

§ 52,2921 Tolerances for certification
of officially drawn samples. (a) When
certifying samples that have been offi-
cially drawn and which represent a spe-
cific lot of frozen plums, the grade for
such lot will be determined by averaging
the total score of the containers com-
prising the sample, if:

(1) All contamers Lomprising  the
sample meet all applicable standards of
quality promulgated under the Federal
Food, Drug and Cosmetic Act and m
effect at the time of the aforesaid certifi-
cation; and

(2) Not more than one-sixth of the
contamers fails to meet the grade 1indi-
cated by the average of such total
scores;

(3) None of the contamers falls more
than 4 points below the munimum score
for the grade indicated by the average
of such total scores;

(4) None of the containers falls more
than one grade below the grade indi-
cated by the average of such total scores:
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(5) The average score of all contalners
for any factor subject to o limiting rule
is within the score range of that factor
for the grade indicated by the average
of such total scores of the containers
comprising the sample.

SCORE SHEET

§ 52.2922 Score sheel for frozen
plums.

Size and kind of container...
Container mark or identification
Net weight (ounces)
Type 3
Btyle
Factors Score points
() 55
Color. % | 3 1iea
To-|W(SStd) 10-16
15
Size Do) 1415
ESStd) 10-13
A) . 27-30
Defects 0 [ 3
8Std) 10-20
A) . 23~
CBOTACHE . - cesemenmnmsmnnens 25 {8 B2
S8td) 10-16
Total SCOTB.eauammasennn 100
Normal flavor.
Grade.
1 Indicates limiting rule.
Dated: October 4, 1955.
[sEaL] Roy W. LENNARTSON,

Deputy Admwnisirator
Marketing Services.

[F R. Doc. 55-8139; Filed, Oct. 6, 1955;
8:50 a. m.]

[7 CFR Part 911 1
[Docket No. AO-262]

HANDLING OF MILK 1N TEXAS PANHANDLE
MARKETING AREA

NOTICE OF RECOMMENDED DECISION AND
OPPORTUNITY TO FILE WRITTEN EXCEP=~
TIONS THERETO WITH RESPECT TO PRO-
POSED MARKETING AGREEMENT AND ORDER

Pursuant to the rules of practice and
procedure, as amended, governing pro-
ceedings to formulate marketing agree-
ments and orders (7 CFR Part 900)
notice 1s hereby given of the filing with
the Hearing Clerk of this recommended
decision of the Deputy Admimstrator,
Agricultural Marketing Service, United
States Department of Agriculture, with
respect to a proposed marketing agree-
ment and order regulating the handling
of milk m the Texas Panhandle market-
mg area, to be made effective pursuant
to the provisions of the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U. S. C. 601 et seq.)

Interested parties may file exceptions
to this recommended decision with the
Hearing Clerk, Room 112, Admimstra-
tion Building, United States Department
of Agriculture, Washington, D..C., not
later than the close of business on the
15th day after the publication of this
recommended decision i the FEDERAL

RecIsTER. Exceptions should be filed in
quadruplicate.

Prelimanary statement. A public hear-
ing on the record of which the recoms-
mended marketing agreement and oxdexr
were formulated was called by the Agri-
cultural Marketing Service, United
States Department of Agriculture, fol-
lowing receipt of a petition filed by the
Tri-State Milk Producers Association,
The hearing was held at Amarillo, Toxay,
January 31-February 7 and April 12-13,
1955, pursuant to notice duly published
m the FepeErAL REGISTER on Janumy 8,
1955 (20 F R. 198) and March 24, 10556
(20 F' R. 1785), respectively, The perlod
until June 1, 1955, was allowed inter-~
ested parties for the filing of brlefs on
the record.

: The material issues of record related

0:

1. Whether the handling of milk in
the market is in the current of inter~
state commerce or directly burdens, ob~
structs or affects interstate commerco in
milk or ifs products;

2. Whether marketing conditions jus«
tify the issuance of o marketing agree«
ment or order; and

3. If an order is issued what its pro-
visions should be with respect to:

(a) The scope of regulation;

(b) The classification of milk;

(¢) The level and method of deter-
mining class prices;

(d) The method to be used in distrib-
uting proceeds to producers; and

(e) Administrative provisions.

Findings and conclusions. Upon tho
evidence adduced at the hearing and tho
record thereof, it is hereby found and
concluded that:

1. Character of commerce. The han-
dling of milk in the proposed marketing
area 18 in the current of interstate com«
merce and directly burdens, obstructs or
affects interstate commerce in milk and
its products.

The marketing area specified In the
proposed order, hereinafter referred to
as the Texas Panhandle marketing aren,

* includes all the territory in the countiey

of Armstrong, Briscoe, Carson, Dallam,
Deaf Smith, Donley, Gray, Hall, Hang«
ford, Hartley, Hemphill, Hutchinson,
Moore, Oldham, Ochlltree, Potter, Ran«
dall, Roberts, Sherman, and Wheeler, all
in the State of Texas. Milk handled in
the marketing area moves in Iarge vol«
umes and in many forms back and forth
over State lines. The production areas
from which milk is received by the vari-
ous handlers who distribute milk in the
marketing area overlap State boundaries,
Milk from the farms of many producers
1n Oklahoma and New Mexico 1s recelved
at plants 1n the marketing area wheroe it
1s processed and packaged for distribu-
tion to consumers. From g country sta-
tion at Arnett, Oklahoma, milk recetived
from producers is moved regularly to o
milk plant at Amarillo, Texas, from
which plant it is distributed for fluid
consumption throughout the marketing
area and in Oklahoma. During those
months in recent years when producer
deliveries were inadequate for the needs
of the market, milk for fluld distribu-
tion in the marketing area was pur-
chased by handlers in tank lots from
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plants in Oklahoma, Missouri, Wiscon-
sin, and Tlinois.

Handlers operating plants located in
the marketing areg are the principal dis-
tributors in the market. From several
of such plants, distribution of Grade A
milk for filuid consumption in New
Mexico and Oklahoma represents a sig-
nificant portion of thewrr business
Routes emanating from Elk City, Ohla~
homa, deliver substantial quantities of
milk mn the marketing area. In addi-
tion, deliveries are made regularly ab
some localities 1 the markefing aregz
from @ plant 1 Dodge City, Kansas.

Manufactured milk products made
from excess milk 1n the plants of han-
dlers, or at plants to which it has heen
transferred or diverted, are sold
throughout various southwestern States.
A principal outlet for Grade A milk re-
cexved from producers which 1s 1n excess
of that needed for Huid use is the Qunt
County Creamery at Mangum, Okla-
homa. During the months of heavy
production large quantities of milk are
transferred or diverted by marketing
area handlers to the Quint County plant.
In addition to processing and packaming
milk for fiwmd distribution in the nearby
Texas and Oklahoma communities, o
variety of manufactured dawry products
which are moved 1n interstate commerce
1s made at this plant.

Routes of handlers under the Central
West Texas and Southwest Kansas Fed-
eral milk marketing orders extend into
the proposed marketing area, where milk
1s sold mn competition with distributors
who would be handlers under the Texas
Panhandle order. At the plants of these
handlers who are regulated by other Fed-
eral orders the interstate commerce
factor 1s indicated by the receipts of
-milk from and distribution to locations
outside the State of Texas.

2. Need for ar order Marketing con-
ditions in the Texas Panhandle market-
g area justify the 1issuance of a
marketing agreement and order.

There 1s no overall plan whereby
farmers supplying the Texas Panhandle
marketing area are assured of payment
for thewr milk mn accordance with its
use. Neither 1s there a procedure
whereby farmers may participate 1n the
price determinations throughout the
area necessary for the marketing of therwr
milk, which because of its perishability
must be delivered to the market socon
after it 1s produced. Farmers cannot
retam milk on their farms in order to
await favorable price conditions, Pro-
duction of milk for fluud use, under the
sanitary requirements prevailing m the
proposed marketing area, requres sub-
stantial mnvestment.

A certamm amount of reserve milk in
excess of actual trade sales 1s necessary
to assure consumers of an adequate sup-
Dly of milk at all times. Fluctuations
brought on by the seasonal nature of
milk production, coupled with a rela-
tively uniform pattern of consumption,
necessitate the disposition of some of the
Grade A milk produced for the market
into manufacturing channels. Such ex-
cess milk must be manufactured into
products and sold imn competition with
smmilar products produced from un-
graded milk. Afilk marketed m this
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manner returns considerably lecs than
that marketed for fluld use. Conce-
quently, & well-defined nnd uniformiy
applied plan of use classification and
the proper pricing of milk in such wuses
is necessary to prevent such excess milk
from depressing the market price of all
Grade A milk. To be succecsful, the
classification of milk in accordance with
its use and the payments to producers
on a use basis, require full participation
and cgoperation of those entared in the
industry.

Orderly marketing of the milz pro-
duced for fluid consumption requires
uniformly dependable mectheds for de-
termining prices according to the use
made of the milk. It also requires uni-
formity of pricing accordinz to the use
made of milk by each handler, and o
means whereby lower average rcturns
resulting from the maintenance of the
necessary reserve supplics of mills may
be shared equitably among producers.

The problems of unstable marketing
encountered by producers in the Texas
Panhandle marketing area are nob un-
common in- fluid milk markets. The
problems, which have resultcd in unrest
and instability in this area, are cimilor
to those characteristic of the fluid mill
mdustry in the absence of rejulation or
a well-defined classified priciny plan. A
meorketing order as herein proposed will
precmote orderly marketin® by ascuring
producers prices equivalent to those con-
templated under the act.

The buying practices of various han-
dlers in the market have caused chootic
conditions and instabllity in the marlet-
g of milk. Prices pald farmers for
milk for fluid use have frequently been
helow the Class I prices an order svould
provide. Producers have no mcans of
ascertaining how thelr mill: is utiliced at
the various plants to which they deliver,
or whether the basis on which they are
bemng paid from month to month will be
revised. Accuracy of welchts and but-
terfat tests have been accertained infre-
quently. Payment of surplus prices by
handlers for milk which precducers be-
lieve was needed in the market for fluid
consumption is one of the causes of in-
stability and uncertainty in the marizet.

Several handlers in the area have
dealt with farmers in such a way as to
discourage cooperative action by thess
farmers. Some handlersrefused to make
deductions for cooperative dues from
payments due memher producers, even
though such deductions had Leen prop-
erly authorized by the producers. Fail-
ure to make such deductions has limited
the cooperative in Iinstituting cheek
werghing and testing programs.

Representatives of the principal pro-
ducer cooperative association stated that
major handlers in the mariet have re-
fused or failed to recognice or to bargain
vrith the association as to price, or any
other terms with respcet to the =ale of
the milk of its members. Some handlcrs
in the area used various means to at-
tempt to deter producers from affilinting
with the cooperative accociation. They
adwised producers that they preferred to
deal with them individually and in come
instances Indicated that preferentinl
treatment would ke given those praduc-
€rs who did not become membkers of the
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cooperative. AcHvity by producersinke-
half of the cooperative oozociation was
lgozed upon with dizfovor by handlers.
A producer who was active in the solicif-
inT of new memkters for the aszoeiation
was cub off by the hondler fo whom he
v-as meking deliverles becausz “his milkx
did not come up to the company’s stond-
ards.,” Informatlion from the Hezlth
Department indicated that it had nsver
ordered the producer cut off or dezraded
and that the bacteria count of his milix
was rarely over 5,000.

Producers contended that their mills
Is frequently rejected by handlers whsn
such refection Is not worranted. It wos
stated that millz was rejected by 2 han-
dler as bziny off flavor only vher suzh
handler had an excess supply of mills
in his plant. Producers were furthzr
orpravated by the fact thot 2 red eolor-
inz was added by the handler to rejected
milk: kzfore 16 was returned to the pro-
ducer, thus destroying the value such
producer mizht realize from the scle of
such rejected millz ot 2 manufectunng
plant,

Evidence adduced at the hearmms in-
dicated that the rates charged 2 larce
numbar of producers in the marizet by
hondlers for houliny are considerchkly
rreater thon the actual cozt of trans-
portiny such producers' millz from their
farms to the handlers’ plants. Tois has
caused  conslderable  discotisfaction
among producers, and has resultzd mn
unjustly depressing producer returns.
One producer, who complained that o
rate of 05 conts per hundredweight vas
boing deducted from his pay chec: for
haulinr for which the hauler was pzid
15 cents per hundredwelzht, wos advised
by the handler to find another marief
for his millz if he was not satisfied.

Producers whose millz 15 recaived ot o
country plant at Arnett, O:lohoma (159
to 155 miles from Amarillo) are charged
75 cents per hundredweitht by the han-
dler for moving their milk to Amarxills
in his tank truclz. This 75-cent charge
is in addition to the houlinz cost, from
thelr farms to the country plant, which
cost Is as hizh as 50 cents pzr hundred-
welnht for some producers. When mills
from the Arnett plant is not needed in
the hondler’s Amarillo plant for Clazs X
purpocss it Is usually moved to the un-
graded portion of the handler's plant in
Arnett for monufocturing purpaszs.
Under such circumstances, producars ore
still charged a 75-cent assszsment for
hauling, the same as thouzh the millz
had bozn moved to Amarillo. Producars
at the hearing contznded that the 75-
cent hauling charge fo Amarille which
they are required to pay the handler on
all thelr deliverles is unwarranted n
that it exceeds by a wide margin the
actual costs incurred in movins produz:zrs
mill: after it has bezn received at Arnzts,
even if all such mills were maved to
Amarillo. Producers claimed that an
order with appropriate pricinz and Isza-
tion dificrential provizions would tznd
to correct such inequities as they cin-
tend haove resulted from the verous
haulin7 chorre arrancements chich naw
prevall in the mariet.

The ctoted bace and exzeess pricss poud
producers are generally ot the coton of
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the handler and not meaningful. Since
no complete systematic verification 1s
made of the way milk 1s utilized, pay-
ment to a producer at the excess, or
surplus price, for any of his milk does
not indicate that such milk was not used
for fluid purposes. It was testified that
arbitrary methods have been used in
some instances in arriving at the per-
centages of milk to be paid for at the
base and excess prices. Most handlers
deal with their producers on an individ-
ual basis so that it 1s difficult for pro-~
ducers to ascertain the overall basis used
in determining the rate of payment for
theiwr deliveries.

The conditions complained of by pro-
ducers, and heremn cited, with regard to
the unstable marketing conditions are
not peculiar to one or several localities
in the marketing area, but apply
throughout the area. Moreover, those
handlers who would he regulated by the
attached order compete with one han-
dler throughout the area.

The record indicates that there is a
lack of detailed market information rel-
ative to the procurement of milk for and
disposition of milk throughout the mar-
keting area. Such information 1s es-
sential to the effectuation of orderly
marketing and i achieving a level of
Grade A milk production commensurate
with consumer demand for Grade A
milk. Some data on receipts and utili-,
zation of milk for fluid and manufactur-
ing uses were made available for the
hearing by various handlers. This -
formation 1s incomplete with regard to
the overall receipts and utilization of
milk and milk products by all handlers
operating in the area, and it, therefore,
does not portray marketing conditions
for the whole area.

It is concluded that the i1ssuance of a
marketing agreement and order for the
Texas Panhandle marketing area would
contribute substantially to the improve-
ment of many of the condifions com-
plamned of and would tend to effectuate
the declared policy of the act. The
adoption of a classified price plan based
on the audited utilization of handlers
will provide a uniform system of mini-
mum prices to handlers for milk pur~
chased from producers and a fair divi-
sion among all producers of the proceeds
from the sale of this milk. The public
hearing procedure required by the Agri~
cultural Marketing Agreement Act will
provide opportunity for representation
of producers, handlers and the public
in presenting information on marketing
conditions and participating in the de-
termmnation of prices for milk in the
ares.

3. (a) Scope of regulation. It is nec-
essary to designate clearly what milk
and what persons would be subject to
the various provisions of the order. This
can best be done by providing definitions
which set forth the categories of per-
sons, plants and milk products for pur-
poses of classification of milk and of
application of other provisions of the
order.

Marketing area. The marketing area
should include all the territory within
the counties of Armstrong, Briscoe,
Carson, Dallam, Deaf Smith, Donley,
Gray, Hall, Hansford, Hartley, Hemphill,
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Hutchinson, Moore, Oldham, Ochilfree,
Potter, Randall, Roberts, Sherman and
‘Wheeler, all in the State of Texas.
According to the 1950 census, the pop-
ulation of the 20 counties which consti-
tute the proposed marketing area was
approximately 250,000, It was mdicated
at the hearing that since 1950 there has
been a substantial overall mcrease in
population throughout the area. Be-
cause & relatively large portion of the
sales of fllud milk i thas area 1s 1n rural
communities and because of the substan~
tial population immediately surround-
ing the varous cities, the marketing

-area should be defined on the basis of

county rather than city boundaries. To
a, large extent, health ordinances in
effect 1n this area apply to both the
county and the cities and towns therein,

Grade A milk products sold for fluid
consumption throughout the proposed
20-county area must be approved by
health authorities who are governed by
health ordinances, practices and proce-
dures patterned after the United States
Public Health Milk Ordinance and Code.
Movements of milk both mm bulk and
packaged form between cities and coun-
ties take place through reciprocal ap-~
proval of the respective health authori-
ties. Ratings by the United States Public
Health Service are recognmzed as a basis
for approval of outside sources of milk,
The degree of similarity of mimmum
health standards throughout the ares
justifies uniform regulation for milk
marketed throughout the area.

Amarillo, which 1s centrally located
with respect to the marketing area 1is
the largest city in the area. Its 1950
population was 74 thousand and that
for the next largest cities—Borger and
Pampa—was 18 and. 17 thousand, re-
spectively. All of these cities have sub-
stantial populations surrounding thewr
boundaries. Amarillo 1s the principal
pomnt at which milk from producers is
processed and packaged for distribution
throughout the marketing area. The
four handlets whose plants are located
in Amarillo receive milk from approxi-
mately three-fourths of the estimated
500 producers supplying handlers who
would be regulated by the proposed order.
From these plants in Amarillo, milk 1s
distributed on routes mn each of the 20
counties in the marketing area. Three
other plants in the marketing area which
would be fully regulated by the order
and sell milk mm competition principally
with Amarillo handlers are located mn
Borger, Pampa, and Herford. A dis-
tributor whose plant is located at Elk
City, Oklahoma, distributes milk i the
proposed marketing area i competition
with a number of the aforementioned
handlers and it 1s likely that milk at this
plant would be fully subject to the order.
Except for a relatively small volume of
milk which 1s sold 1n a few counties on
the outer edges of the marketing area
by other plants located outside of the
area, all milk distributed m the market-
g area would be fully subject to the
order.

The marketing area which was sug-
gested 1n the proposals submitted by
vanous parties to the hearing included,
mm the aggregate, 51 counties (40 mn
Texas, 6 1n New Mexico and 5 1n Okla-

homs), an area of more than 53,000
square miles. A preliminary investigo-
tion and examination of the available
data relative to the supply of milk for
and the distribution throughout tho
overall area indicated that the intent of
the act would be best effectuated by lime
iting consideration at that time to an
order in which the marketing area way
defined as not greater than the territory
within Potter County and the cities of
Borger and Pamps, Texas. The hearing
notice which was issued to that eoffcct
also provided that if evidence adduced ot
the hearing indicated that it would not
be feasible to promulgate an order for
that limited area or that additional ter-
ritory should properly be included under
any proposed order for the Texas Pan«
handle area the hearing would be 1o«
opened for the purpose of giving further
consideration to an appropriate mar«
keting area. The hearing was con-
vened on January 31 and continued
through February 7, 1955. On the basly
of evidence presented at that time,
however, it was evident that it would
not be feasible to promulgate an order
with a marketing area limited to Potter
County and the cities of Borger and
Pampa. Accordingly, the hearing was
reopened on April 12 to afford interested
parties the opportunity to submit addi-
tional evidence with xespect to the
marketing ares and other provisions of
a proposed order. For the purpose of
the reopened hearing, consideration wag
given to & marketing area composed of
all the territory within 28 countles, in
cluding in addition to the 20 herein
designated as the marketing area, the
counties of Castro, Childress, Collings~
worth, Cottle, Hale, Lipscomb, Parmey
and Swisher.

It is neither administratively feasible
nor necessary to include all territory in
the marketing area in which handlers to
be regulated distribute milk. Further-
more, it would not be possible to desig-
nate a marketing area of reasonable size
which would include all sales outlets of
each and every handler that would be
subject to regulation. As additional
territory would be added, the problems
associated with the extension of regula«
tion to distributors that make a substan=
tial portion of their fluid milk sales out-
side of the marketing area would be
increased many fold. Difliculties would
be encountered also in the pooling of
returns from milk which is only re-
motely associated with the market. If
18 necessary, therefore, to deflne an aren
which in conjunction with other order
provisions will promote orderly market-
ing of milk of those producers which
should be priced and pooled under tho
order.

The counties of Cottle, Childress,
Collingsworth, and Lipscomb, which ap-
pend to the east and south of the pro«
posed area, and which some handlers
urged be a part of the marketing ares,
are not included in the marketing aren
heremn recommended. The poptilation
of these counties is relatively small,
There is only one city in these counties
of more than 4,000 people (Childress—
population 7,600) In Lipscomb, Chil-
dress, and Cottle Counties, & portion of
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the milk sold 1s already subject fo recu-
Iation under other Federal orders.

Sufficient milk 1s sold in Collingstrorth
and Childress Counties from a distant
plant in Oklahoms, to extend the regula-
tion to this milk if these counties were
mcluded in the marketing area. To do
so would extend unnecessarily the scope
of the regulation. This would result in
the pooling under the order of milk
which 1s not primarily associated with
the principal market outlets of the Texas
Panhandle area. 'The main competition
for sales outlets of a major portion of
the milk at this plant would not be sub-
ject to regulation.

The counties of Hale, Smsher, Castro
and Parmer, which attach to, the south
of the proposed marketing area were also
considered for inclusion theremn. Ac-
cording to the 1950 census, these counties
had populations of 28.2, 8.2, 5.4 and 5.8
thousand, respectively. Total sales by
Amarillo handlers in this four-county
area are about 40 percent of the fluid
milk distributed in such area. The per-
centages of the total distribution by
Amarillo handlers 1s 20 percent in Hale,
65 m Castro and 80 percent in each
Swisher and Parmer Counties. This 1s
mm conirast to the 20 counties recom-
mended wherem handlers who would be
regulated by the proposed order are es-
sentially the only distributors who fur-
nish milk to them.

Plainview (population 14,0000 t{he
prmeipal city 1n Hale County, 1s 76 miles
south of Amarillo and 46 miles north of
Tubbock, Tex. Relatively small quanti-
ties of milk are disftributed 1n Hale
County by Amarillo handlers. The ma-
jor distributor in Hale County, whose
plant 1s 1n Plainview, also disposes of
significant quantities of milk throughout
Swisher and Castro Counties. The larg-
est urban area included in the sales ter-
ritory of the Plamnview distributor 1s the
city of Lubbock (72,000 population)
The primary competition of the Plain-
view distributor, therefore, 1s not from
Amarillo handlers but from Lubbock dis-
tributors who in turn distribute no milk
i the proposed 20-county marketing
area. This 1s true, not only throughout
Lubbock and Hale Counties but also mn
the less populous counties adjacent to
them. Hale County, geographically and
from the miewpomnt of milk distribution,
1s more closely associated with the Lub-
bock area than that of Amarillo.

Historically, prices paid producers at
Plainview and Lubbock plants for base
milk have been above those paid by Am-
arillo handlers, At the time of the hear-
ing, the Plamview distributor was paying
dawry farmers $5.83 per hundredweight
for milk of 4 percent butterfat content
compared to $5.55 and $5.58 paid by
the two major Amarillo handlers. The
comparable price paid to thewr dawry
farmers by Lubbock distributors was
$6.05. As stated below 1n this decision,
the average Class I price pursuant to
the proposed order for the Texas Pan-
handle area would have averaged $5.55
per hundredweight for the year of 1954.
Although Swisher and Castro Counties
are about equi-distant from Amearillo
and Lubbock, it 1s concluded that it 1s
unhecessary to iciude them mn the pro-
posed marketing area at this time. To
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incorporate these counties in the pro-
posed marketinT area would result in
extending regulations to the Plainview
distributor who operates primarily in the
orbit of the Lubbock distribution area.

Parmer County which lies between
Castro County and the eastern border of
New MMexico was considered for inclu-
sion in the marketing area. MMl is
distributed in the county by distributors
from nearby Clovis and Portales, New
Mexico. Prices reported to have been
paid by these New Mexlco distributors
have been higher historically than prices
paid by Amarillo handlers. At the time
of the hearing, the base price paid by
such distributors for millz of 4 percent
butterfat content was $5.77 per hundred-
weight. DMarketing conditions in Par-
mer County are similar to those described
above for Swisher and Castro Countles
and, therefore, should not be included in
the marketing area.

It was not shown on the record that
the inclusion of Hale, Swisher, Cactro,
and Parmer Counties in the marieting
area is necessary to effectuate orderly
marketing conditions in the proposed
Texas Panhandle marketing area at this
time. The record does not Indicate that
unregulated handlers operating in theze
counties adjacent to the marketing area
would have a price advanta~e in the pro-
curement of milk over regulated han-
dlers who dispose of millz in this area.
In addition, by providing for a market-
ing area as proposed herein, the exten-
sion of regulation to mill: distributors
located outside of the marketinT area is
at a2 minimum and their operation will
not be disturbed with respect to the
major portion of their sales area wherein
they compete with other distributors
who would not be regulated by the pro-
posed order.

Certain handlers testifed that they
distribute Class I millz in other countles
1n addition to those propoced to he in-
cluded in the marketing area. Exten-
sion of regulation to those countics and
the numerous other counties which had
been suggested wrould brine odditional
handlers under regulations who in turn
have important other sales which would
be unregsulated. The volume of milk:
sold outside the marketing area from
pool plants as defined under the pro-
posed order is not in itself justification
for the inclusion of these counttes in the
marketing area, nor are marketing con-
ditions in these counties such that their
exclusion would be inappropriate or un-
justified at this time.

The handlers who would be re~ulated
pursuant to the attached order are in
competition throuchout the marketing
area. The various communities
throuchout the marketing area in which
milk is distributed are closely relatcd
marketwise. Uniform rcoulations
through the device of a marketing order
wil promote orderly and stable market-
inz conditions throuzhout the propoccd
area.

Definition of planis. The minimum
class prices of the order should apply to
that milk eligible for distribution as
Grade A milk in the marketin~ area
which is received from dairy farmers ab
plants primarily en~aved in cunplying
flwmd milk products for sale on reial and
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wholezale routes in the moarizeting arex.
Such plants would b2 defined 2s “nasl
plants.”

Determining which plants shall be past
plants under the order, and thereby fully
subject to rezulation, reguires that de-
finitive standards bz prescribzd. Such
standards chould be clearly szt forth in
the order and apply uniformly to 2l
plants, wherever located. Pgdl plant
status should not be determinzd salely
on an oceastonal shipment of mills to tha
market, or on approval by a spsecifi=i
health authority. Such 2 method for
determininz which plants shall b2 sub-
ject to rezulation would not provids o
workable basls for administzninz an
order for the Texas Panhandle marizst-
ins aren. In order to efiectuatz the mn-
tent of the act, it is concluded that pasl
plant status under the order should k2
determined on the bas:s of specifizd par-
formance standards.

As Indicated elzewhere in this decision,
marketwide pooling of producer retuwrns
15 consldered ezsential t2 the stable end
orderly functioninzg of this moariet.
Since o marietwide pool resulis in pay-
ment to all producers on an averaza
utilization for the mariet, individu=l
handler;s are relieved of any responsi~
bility for maintaininz a high Class I
utilization in order to support their p2y
rates to producers. Whatever utiliza-
tion of mill: 2 handler may have, his rate
of pay to praoduccrs will be the same a5
that of all other handlers in the mariet.
Thus, it is passible that status with re-
speet to the pool may bacome 2 dater-
mininz factor in guidinzg a handler's
oparation.

The ceopz of podling or the rules for
distributiny the returns from 33 X
sales under the order must bea such that
the differcntials over manufactunng
mill: values paid by ussrs of Class T mills
will cerve the purpos2 for which they are
intended. Clacs I millz priess of thz
order ove fized at a level which excezds
the value of the millz for manufacturing
uces by stated amounts.  Thus vremium,
or differential, over the manufacturzd
mill: price Is ezzentinl as an mosnfive
to producers for producing millz of the
quality and volume required by the mar-
ket. Ixtra costsare involved mn mesting
the sanitary requirements relative to the
maintenance of o dairy herd for the
production of Grade A milkz and m pro-
vidinz millk during the fall and wmfzr
months when feed and housing costs are
hich. Extra costs are involved 2lso on
farms since mills for Auld use must b2
handled throush sanifary utensils and
focilities, refricerated and marizeted
promptly.

The extra costs thus involved for
Grade A or fiuld millz producers must b2
borne by that share of the mill which 15
marieted as Class I millr, Execers or
“surplus” milkz, althoush an essznfizl
part of o fuld millz business, eannst b2
expected to return more to produccrs
than o manufactured mills value. Tha2
only cutlet for reserve millt not neczasd
for fluid use i3 in the form of manufac-
tured products. Such products must be
marleted In competition with sumilar
products made throuzhount the country.

Sinece the preduction of izh quality
mill: involves extra ezpenszs, it 153 am-
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portant that the amount of milk pro~
duced under Grade A inspection be no
more than the mmmmum necessary to
provide the market with an adequate
and dependable supply of quality milk.
To encourage more than enough produc-
tion of such milk would represent an eco-
nomic waste, since the expenditures m-
volved in producing Grade A milk not
an essential part of the market supply
would result in no extra value to con-
sumers.

One of the primary problems, then, in
setting up a marketwide pool 1s to es-
tablish rules which will provide for the
sharing of Class I sales (Class I differ-
entials) among the producers who are
an essential and regular part of the milk
supply for the marketing area.

Class I prices must first be set as
nearly as possible af the mimmum levels
which will encourage the mecessary
amount of milk production and the re-
sulting returns should be distributed
such a way as to assure the market of
the maximum dependable supply of qual-
ity milk which can be obtained at these
prices. In order to do this, provision is
made that equalization of market sales
should be only to plants meeting reason-
able performance standards with respect
to supplying thewr producer milk to the
market.

Performance standards should apply
uniformly to all plants. Any plant, re-
gardless of its location, should have
equal opportunity to comply with the
standards and thereby to participate in
the marketwide pool and have its pro-
ducers share 1n the Class I sales of the
market. Any producer who meets the
necessary health department require-
ments should be permitted, under the
order, to sell his milk to plants meeting
the standards of qualification. Whether
or not plants and producers choose to
supply the Texas Panhandle market -will
depend on the economic circumstances
with which they are confronted, such
as prices, transportation costs, and alter-
native outlets.

Performance standards should be such
that any plant which has as its major
function the supplying of milk to the
market would pool its sales and share
in the marketwide equalization. On the
other hand, plants only casually, or in-
cidentally, associated with the markef
should not be subject to complete regu-
lation, nor should they be permitted or
required to equalize their sales with all
handlers mn the market. If a milk plant
were to be permitted to share on a pro-
rata basis the Class I utilization of the
entire market without being genuinely
assoclated with the market, then the
premiums or differentials paid by users
of Class I milk would be dissipated with-
out accomplishing theiwr intended pur-
pose. If a plant were to be qualified and
fully regulated merely by making a token
shipment of milk or cream into the
market for sale as Class I milk, then any
milk plant which found itself in a posi-
tion where it was selling a smaller share
of its milk in Class I than the average
for all regulated handlers might make
such shipment and receive equalization
payments from the pool. The only
aqualification such a plant would be re-
quired to meet would be compliance with
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th(ei;necessary health department stand-
ards.

The mere circumstance of having ob-
tained health department approval, plus
the token shipment of milk, is not suffi-
cient justification for equalizing the sales
of such plant with the market. There
are many plants having milk of suitable
quality for sale in the marketing area
which are in no way, or are only in-
cidentally, associated with the market.
Different health authorities have juris-
diction 1n various parts of the marketing
area. In the absence of performance
standards,.approval by any one of these
authorities or reciprocal acceptance of
permits by them would entitle a plant to
participate in the equalization pool. A
health officer gives his approval to @
plant in terms of sanitary consideration.
There 1s no reason to think that he would
make his determination of approval only
on the economic bases contemplated by
the Agricultural Marketing Agreement
Act of 1937. Consequently, the stand-
ards appropriate to the act for deter-
mning pool plant qualification must be
set out 1n the order.

Since reserve milk 1s an essential part
of any flmd milk busmness there will
always be some excess milk 1n the plants
of handlers supplying other markets
This will be particularly true in the
months of flush production. Plants sell-
JAng primarily to other markets, or plants
shipping milk on an opportunity basis
to any market where supplies happen to
be short, do not represent sources of milk
on which the Texas Panhandle market
may depend. If such plants were
allowed to sell a token quantity of milk
in the marketing area and pool their
surplus whenever Class I outlets were
not available to them, the result would
be that such handler could gamn an ad-
vantage m paymg producers through
receipt of equalization: payments from
the Texas Panhandle pool.

The Texas Panhandle market, how-
ever, would gain no advantage from the
payment of equalization to such a han-~
dler. Such & distribution of equaliza-
tion payments would, in fact, reduce the
blend price to producers regularly sup-
plying the market, thereby having an
adverse effect on the milk supplies upon
which the market depends. This could
result in the need for higher Class I
prices than would otherwise be required
to supply the market adequately.

Performance standards must be flex-
ible enough to allow a plant which 18
primarily associated with the market to
mamtain its association with the pool
under the changing conditions which
occur from year to year, and yet not
permit the distribution of equalization
payments to plants not part of the essen-
tial supply. The performance standards
herem provided are such that these ob-
Jectives should be accomplished.

Because of the difference in market-
g practices and in demands for supply
of milk from distributing plants as re-
lated to-supply plants, two sets of per-
formance standards have been provided.
A “distributing plant” under the order
would be defined as a plant in which milk
1s processed or packaged and from which
any flmd milk product (as heremafter
defined) 1s disposed of during the month

-on routes (including routes operated by
vendors) or through plant stores to re-
tail or wholesale outlets (except pool
plants) located in the marketing area.
“Supply plant” would be defined to mean
a plant (except a distributing plant)
from which milk, skim milk or cream
which is acceptable to the appropriate
health authority for distribution in the
marketing area under & Grade A label
is shipped during the month to o dig«
tributing plant which is qualified as o
pool plant.

In order to qualify as a pool plant, o
distributing plant should be required to
distribute at least 15 percent of its millc
from producers and other pool planty
during the month as Class I milk on
retail or wholesale routes to outlets in
the marketing area.

A distributing plant having more than
85 percent of its business outside the
marketing area or in other outlets should
not be considered as essentlally asso-
ciated with the market. It is not cone-
sidered advisable to bring such & plant
under full regulation because of the
minor share of its business which is in
the marketing area. Full regulation in
such case would not be necessary to ac-
complish the purposes of the order, anc
might well place such plant at a com~
petitive disadvantage in relation to ity
competitors in supplying the unregulated
market.

Such 8 minimum is necessary also to
avold the possibility that a plant other-
wise not associated with the market
might qualify itself for equalization pay-
ments to its own advantage, and to the
disadvantage of the market, by means
of minor sales in the marketing avea,

It is contemplated that only blanty
primarily engaged in route distributions
of fluid milk products should be qualified
as pool plants under this definition. In
order to preserve this distinction, a fur«
ther condition is placed on distributing
plants that their total distribution of
Class I milk on routes to wholesale or
retail outlets, both inside and outsido
the marketing aren, must amount to at
least 50 percent of their receipts during
the month of milk from dairy farmers
and from other plants. Any plant which
does not qualify on this basis should bo
deemed to be primarily a supply plant
and its status under the pool should
be judged by the standards applied to
such plants.

Evidence in the record indicates thab
most plants doing business in the mar-
keting area dispose of their milk in such
& way as to exceed by a considerable
margm the minimum performance
standards necessary to qualify as pool
plants. There may be plants supplying
milk to the marketing area which would
not qualify for pool status. Such plants
would be subject to payments herein.
after discussed if they are not fully sub«
ject to regulation.

The performance standards for supply
-plants to qualify for pool plant statug
should reflect the fact that the Toxos
Panhandle market is a deficit market in
that producer milk is not adequate on an
annual basis for the needs of the market.
Throughout most months of the year dis-
tributors m the market have needed all
of the milk available from producexs in
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order to keep their Class I outlets fully
supplied. In order to assure that all the
producer milk which i1s pooled with the
market will be available for Class I, sup-
ply plant standdrds should be set ab
levels which require that the milk will be
available. If conditions in the markeb
should change so that Class I outlets are
adequately supplied with producer millke
and the percentage standards heremn
recommended are nof necessary to as-
sure the availability of such producer
milk for Class I sales, the recommended
standards should be subject to further
Yeview.

Under present circumstances it 1s con-
cluded that a supply plant should dis-
pose of at least 50 percent of its receints
of milk from daiwry farmers in any month
1n the form of supplemental supplies of
flmd milk products, as heremafter de-
fined, shipped to distribufing plants n
order to qualify for pool plant status.
Unless more than half of the milk from
such plant 1s disposed of in this manner,
a supply plant should not under the pres-
ent conditions in the Texas Panhandle
markef be considered as primarily asso-
clated with the regulated market.

It 1s recogmzed, however, that the
demand for milk from supply plants may
vary seasonally and will be greatest dur-
g the season of low production. For
sustamned periods during the months of
flush production supplies of milk re-
cewved at plants located mn or near the
marketing area may be sufficient to sup-
ply the Class I outlets. During this part
of the year, it would be more economical
to leave the most distant milk in the
country for manufacture, and use local
supplies for Class I use. ‘The perform-
ance provisions should not force miliz to
‘be transported to distributing plants in
the summertime where it must be manu-
factured 1 order to mamtamn the eligi-
bility of supply plants to pool.

To avoid this, provision should be
made whereby g supply plant may main-
tain pool plant status throughout the
year if it supplies a substantial portion
of ifs producer milk to distributing
plants during the months when milk
production tends to be lowest. The pro-
posed standards requre that a supply
plant provide distributing plants with
milk to the extent of 75 percent of its
producer milk receipts during the
months of September through November
to mamtamn automatic pool status for
the months of March through June.

Any distributing plant or supply plant
which does not meet the standards for
a pool plant should be required to file
reports and submit to audifs by the mar-
ket administrator to verify the status of
such plant.

Some handlers 1n the market receive
milk from both Grade A and ungraded
producers. Where such an operation
takes place, it 1s generally the practice
of the handler to mamntamn the ungraded
operation physically apart from that of
his Grade A operation. Several of the
ungraded operations of such dual plants
have historically been associated with
the market as important outlets for re-
serve supplies of milk during the months
of seasonally high production. These
plants receive such reserve supplies not
only from the Grade A operations of the
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handler operating such unsraded plonts
but also from other Grade A plants in
the market. The handler who oporates
an ungraded plant which Is in the ad-
Joinmng or same building as his Grade
A plant should not be restricted in the
operation of his ungraded plant to any
greater degree than the operator of any
other ungraded plant. However, proper
safeguards should be provided in the
order to insure that the un~raded and
graded portions of a plant operated by
the same handler are maintained as cep-
arate entities. It is concluded therefore,
that if a portion of & plant is phycically
apart from the Grade A porticn of such
plant, is operated separately and is not
approved by any health authority for
the recewving, processing or packaring
of any fluid milk product for Grade A
disposition, it should not be consldered a
part of a pool plant. However, i{ the
graded and ungraded operations of o
plant are not maintained separately,
the entire operation of such plant would
be considered as that of a pool-plant,
and all ungraded milk recelved at such
plant would be considered as other
source milk received at a pool plant.

Some milk that is distributed in the
marketing area is from plants which are
fully subject to the classification, pric-
ing and pooling provisions of other Fed-
eral milk marketing orders. It is not
necessary to extend full rezulation under
this order to such plants which dispose
of a major portion of their receipts in
another area and are subject to such
regulation. To do so would subject such
plants to duplicate regulation. How-
ever, in order that the market admin-
1istrator may be fully apprised of the
continuing status of such a plant, the
operator thereof should, vwith respect
to the total receipts and utilization or
disposition of skim milk and butterfat
at the plant, make reports to the marlet
administrator at such time and in such
manner as the market administrator
may require and allow verification of
such reports by the market admin-
strator.

Handler Handler should he defincd
as any person in his capacity as the
operator of one or more distributing or
supply plants. The definition cshould
also include any cooperative ascociation
with respect to the milkk from producers
diverted for the account of such assgela-
tion from a pool plant to a nonpool
plant.

The handler is the person who re-
ceives milk from producers and who is
responsible for reporting reccipts and
utilization of milk and payment therefor.
A cooperative association which marlets
the milk of its producer memhers may
for short periods of time need to divert
producers’ millz from pool plants to non-
pool plants. If the association is de-
fined as a handler for such mill:, even
though it has no plant, the producers
whose milk is so diverted will continue
to receive the uniform prices under the
order and their millt production will
be available for fluid use when needed
in the fall months or at other times.

In case a person operates more than
one pool plant, he should be o handler
with respect to the combined operation
of such plants. If the handler operates
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o plant not aszociated with the rezula-
tory marizet, he would not bz 2 hondler
with recpect to such nlant.

Producer-hondlers and epzrators of
distributing plants and supply plants
which do nof quolify as paot plants
should b2 considered handlers mn ordzr
to require cuch persons to report to the
mariiet administrator os is nseded to
determing their status. With rezard to
distributinz plants, which are nonpasl
plants, such reports also are necezsary
to determine the amount payable by the
oparator of such plant on unpriced millz
distributed in the marieting area.

Producer. Producer should ba definzd
s any parcon, other than a producer-
hondler, who produces mil: m com-
pliance with Grade A inspzction re-
quirements of a duly constituted health
authority and such milk is rezeived ot
o pool plant.

TWhen producer mill: is not nezded 1n
the market for Class I purposss, thae
movement of such mills to nonpaol plants
for manufacturine purpozss should b2
facilitated. Allowingz for unlimited di-
version during those months when re-
gerve supplies of mills are heaviest will
contribute to this end. Unlimifed di-
vercion is neither necessary nor desirable
during the other months of the year
when millz of producers rezulorly 2s:3-
clated with the market is needed to sup-
ply the Class X needs of the marlzet. It
Is nececzary, however, to prowide for
limited diversion during such months to
enable handlers to divert producer millkz
on such oceaslons as weelkends or holi-
days when the millz is not necded in the
marlzet for Class I purposes.

Provision should b2 made so that the
mill: of producers rexularly recaived ot
o pool plant may be diverted for the
account of o handler to 2 nonpaol plang
any day during the flush production
months and on not more than 15 davs
during any other months and still retaun
producer millz status under the ordsr.
Diverted millz chall b2 deemed to have
been recelved at the plant from vhich it
was diverted.

Producer-handler. Producer-handlsr
should bz defined as any perssn who
operatcs o dairy form and a distributing
plant but vwho receives no mill: from
other dairy farmers. The order 1s not
intended to estoblish minimum prices
for such operators, but they should L2
required to malie reports to the morket
administrator. Such reports ars necss-
sary to make o determination as to
whether the operator Is a producer-han-
dler and to facilitate accounting with
respect to transfer of mills from other
handlers.

Classification provisions of the pro-
pozed order should provide that any
mill;, sixim millz, or cream transferred by
o handler to a producer-handgler will ke
Class I mill:. Any supplemental supplizs
of mill: which may bz oblained from
other handlers may, by virtue of the {ype
of operation involved, be presumed to b2
needed by the producer-handlzr for
fluld use and should be classified in the
supplyin~® handler's plant 2s Class I
millz, A producer-handler may reczive
mill: from other handlers and still moun-
tain his status as a producer-handisr.
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Pursuant to the proposed order, any milk
which a handler receiwves from a pro-
ducer-handler would be other source
milk and would, therefore, be allocated
to the lowest class utilization at the pool
plant(s) of a handler after the alloca-
tion of shrinkage on producer milk,
Milk disposed of to another handler by
2 producer-handler must be presumed
to be surplus to the operation of the
producer-handler.

Fluid milk product. Flud milk prod-
uct should be defined as milk, skim milk,
buttermilk, milk drinks, cream, or any
mixture in Awid form of skum milk and
cream (except storage cream, aerated
products, eggnog, ice cream mix; evapo-
rated or condensed milk, and sterilized
products packaged 1mn hermetically
sealed containers) The items desig-
nated as fllud milk products pursuant
to this definition are those products
which when disposed of by handlers are
considered as Class I milk,

Other source milk. Other source milk
should be defined as all skim milk and
butterfat contamed m flud milk prod-
ucts utilized by the handler in his op-
erations except milk received from
producers and fllud milk products re-
ceived from other pool plants. Thus,
other source milk would represent skim
milk and butterfat which may not be
subject to the pricing provisions of this
order, It will include 2ll milk products
from plants other than pool plants and
all manufactured dairy products from
any source which are reprocessed or
converted into another product during
the month. It will mmclude those manu-~
factured products from a plant's own
production which are made and are re-
processed or converted into another
product during the same or a later
month.

(b) Classification of milk. Milk and
milk products recewved by handlers
should be classified on the basis of skim
milk and butterfat according to the
form in which, or the purpose for which,
such skim milk and butterfat was used
or disposed of as either Class I milk or
Class II milk.

Under an order, only producer milk 1s
priced. Milk 1s received, however, at
pool plants directly from producers,
from other handlers and from other
sources. Milk from all of these sources
is intermungled in handlers’ plants, It
is necessary, therefore, to classify all
receipts of milk to afford a means to
establish the classification of producer
milk and apply the classified price plan.

The products which should be mcluded
In Class I milk are those requred by
health authorities in the marketing area
to be obtained from milk or milk prod-
ucts from approved “Grade A” sources.
The extra cost of getting quality milk
produced and delivered to the market in
the condition and quantities requred
makes it necessary to provide a price
for milk used in Class I products some-
what above the ungraded or manufac-
turing milk price. This higher price
should be at such a level that it will yield
a blend price to producers that will en-
courage production of enough milk to
meet market needs.

Excess milk not needed seasonally or
at other times for Class I use must be
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disposed of for manufactured products.
These products are less perishable and
must be sold in competition with prod-
ucts made from ungraded milk. Milk so
used should be classified as Class II milk
and priced 1n accordance with its value
in such outlets.

In accordance with these standards,
Class I milk should comprise all skim
milk (including concentrated and re-
constituted skim milk) and butterfat
disposed of in the form of milk, skim
milk, buttermilk, milk drinks (plamn or
flavored) cream, and any mixfure mn
fud form of skim milk and cream (ex-
cept storage cream, aerated cream prod-
ucts, eggnog, 1ce cream mixes, evaporated
or condensed milk, and sterilized prod-
ucts packaged in hermetically sealed
contamners) and skim milk and butter-
fat not accounted foir as Class II milk.

Class I products which contamn con-
centrated skim milk solids such as skim
milk drinks to which extra solids have
been added or concentrated whole milk
disposed of for flmd use, would be in-
cluded under the Class I milk definition.
Products such as evaporated or con-
densed milk packaged m bulk or 1n her-
metically sealed cans would not be con-
sidered as concentrated milk,

All skim milk and butterfat used to
produce products other than those clas-
sified 1n Class I milk should be Class IT
milk, Included as Class II milk are
products such as ice cream, 1ce cream
mix and other frozen desserts and mixes;
aerated cream products and eggnog;
butter, cheese, including cottage cheese;
evaporated and condensed milk (plain
and sweetened) nonfat dry milk solids;
dry whole milk; condensed or dry but-
termilk; and any other products not
specified as Class I milk. The health
ordinances applicable i1 the marketing
area do not require that these products
be made from approved milk,

Cream whach 15 placed in storage and
frozen should be classified as Class II
milk. Such cream 1s mmtended primarily
for use in 1ce cream and 1ce cream mixes.
Any frozen cream or other Class IT prod-
ucts which are used later in a pool
plant would be considered as other source
milk at the time of such use and assigned
to the lowest price utilization in the
plant. The skim milk and butterfat in
any flmid milk product which 1s disposed
of and used for livestock feed should be
classified as Class II milk.

Handlers have mventories of milk and
milk products at the beginning and end
of each month which enter info the ac-
counting for current receipts and utiliza-
tion. The accounting procedure will be
facilitated by providing that month-end
mventories of all fllud milk products be
classified 1 Class IT milk, regardless of
whether such products are held in bulk
or 1 packages, Inventories ,of such
products on hand will then be subtracted
under the proposed allocation procedure
irom any available Class II milk in the
following month. The higher use value
of any flmd milk products in mventory
which are allocated to Class I milk in
the following month should be reflected
in returns to producers. ‘The mechanics
of the attached order provide for the
;eclassiﬁcation of inventories on that

aS1S,

Inventories of products designated as
Class I milk on hand at a pool plant at
the beginning of any month during which
such plant becomes @ pool plant for the
first time should likewise be allocated
to any available Class IX utilization of
the plant during the month. This will
preserve the priority of assignment of
current producer receipts to current
Class I use,

Shrinkage should be determined by
subtracting from the total pounds of
skim milk and butterfat received by tho
handler his total established utilization
of skim milk and butterfat, respectively
Shrinkage not in excess of 2 percent of
the handler’s receipts of producer and
other source milk should be prorated
between producer and other source mill¢
on the basis of the pounds received from
each source. None of the shrinkoge
should be assigned to milk received from
other pool plants because shrinkage on
such milk will be allowed to the transfer-
ring handler. A plant which is operated
in a reasonably efficient manner, and for
which complete and accurate records of
receipts and utilization are maintained,
should have total shrinkage of less than
2 percent of total receipts. It is cone
cluded that shrinkage which is not moro
than 2 percent of total receipts of pro-
ducer milk and other source milk should
be classified as Class II milk and any
shrinkage in excess of this quantity
should be classified as Class I mills,

Skim milk and butterfat are not uged
in most products in the same proportiony
as contained in the milk recelved froin
producers, and therefore should be clag«
sified separately according to their sepa«
rate uses. The skim milk and butterfat
content of milk products received and
disposed of by a handler, can be detor-
mined through certain testing pro-
cedures. Some of these products, such
as 1ce cream and condensed products,
present a difficult problem of testing
in that some of the water contained in
the milk has been removed. It is de«
sirable, in the case of such products, to
provide an acceptable means of ascor~
tamung the amount of skim milk and
butterfat contained in, or used to pro-
duce, these products. This may be ac-
complished through the use of adequate
plant records made available to the mat-
ket administrator or by means of stand-
ard conversion factors of skim milk and
butterfat used to produce such produets.
The accounting procedure fo be used in
the case of any concenfrated milk prod-
uct such as condensed milk or nonfat dry
milk solids should be based on tho
pounds of milk or skim milk required to
produce such product.

Butterfat and skim milk used to pro-
duce Class II products should be con-
sidered to be disposed of when so used,
Handlers will need to maintain stock
records on such products, however, to
permit audit of their utilization records
by the market administrator. Class II
products from any source used in the
production of any product including
products in Class I milk should be con~
sidered to be o receipt of other source
milk, This will maintain priority of
assignment of current receipts of pro-
ducer milk to Class I utilization.
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Each handler must be held responsi-
ble for a full accounting of all his re~
cepts of skim milk or butterfat in any
form. A handler who first receives milk
frem producers should be responsible for
establishing the classification of, and
makmg payment to producers for, such
milk. Fixing responsibility i1n this man-
ner 1s a practice which 1s consistently
followed i1n regulated markets and is
necessary to effectively administer the
provisions of the order. The operator
of a plant at which milk is first received
from producers 1s the person with whom
contractual relations have been made by
producers or their representatives. It
would be unreasonable to expect pro-
ducers to look elsewhere for payment for
theiwr deliveries. Moreover, producers
would be without adequate protection if
the order did not prescribe specifically
which handler shall be responsible for
the classification and payment of theiwr
milk, Except for such limited quantities
of shrinkage, which under certamn con-
ditions (as set forth elsewhere 1n this
decision) may be classified i Class II,
all skim milk and butterfat which 1s re-
cerved and for which the handler cannot
establish utilization should be classified
as Class I milk. This provision 1s neces-
sary to remove any advantage to han-
dlers who fail to keep complete and
accurate records and to assure that
producers recewve full value for thewr
milk on the basis of its use. It 1s neces-~
sary to place the burden of proof on the
handler to establish the utilization of
any milk as other than Class I,

Transfers. Classification of butterfat
and skim milk used in the production
of Class II milk items should be con-
sidered to have been established when
the product 1s made. Classification of
Class I milk should be established when
the butterfat or skim milk 1s disposed
of. However, some Class I items may
be disposed of to other plants for Class
IT use. Classification of any product so
transferred to another plant should,
under certamn circumstances, be deter-
mned according to its utilization m the
plant to which transferred.

Milk, skim milk, cream, or other flind
milk products transferred by a handler
to the pool plant of another handler,
except that of a producer-handler,
should be classified as Class I milk unless
both handlers indicate m their reports
to the market admmistrator that they
desire such milk to be classified as Class
II milk, However, sufficient Class IT
utilization must be available at the
transferee-plant for such assignment
after prior allocation of shrinkage and
other source milk, On the other hand,
if the transferring handler had other
source milk durmg the month, the as-
signment of fllud milk products trans-
ferred to another plant to the Class I
utilization of such plant should be lim-
ited so that other source milk in the
transferring handler’s plant will not be
allocated to Class I milk while producer
milk 1s allocated to Class II milk in the
transferee-handler’s plant.

Milk, skim milk and cream disposed of
to a nonpool plant, including milk which
1s diverted (senf directly to the nonpool
plant from the producer’s farm) should
be classified as Class I milk, unless cer-
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tain conditions are met. The opcrator of
the nonpool plant, if requezted, must
make his books and records available to
the market administrator for the purpoce
of verifying the receipt and utilization of
milk in such nonpool plant. Provicion
for verification by the marizet adminls-
trator is reasonable and necescary to ef-
fectuate the clarification procedure and
assure that producer milk will bz paid for
m accordance with its utilization. In
order to classify such diversions as Class
I milk the Auid milk products dicpezed
of from the receiving nonpsol plang
should not exceed the receipts of c¢him
milk and butterfat in milk recefved dur-
g the month from dairy farmers di-
rectly supplyine such plant., Thls rec-
ogmzes the principle that is incorporated
in this order that the dairy farmers xe~-
ularly supplying such a plant should
have prior claim to supply the mili: for
flmd distribution in this market and at
the same time assures that producer
milk which is diverted for Class I uze will
be paid for accordingly. The provision
for classifying milk, skim miliz or cream
as Class IT milk should not be extended
to include milkk transferred to nonpool
plants located more than 300 miles from
the nearest point in the marketing area.
The area thus described is adeguate to
dispose of reserve milk for Class IT uses.
Fluid milk products moving greater dis-
tances are normally for Class I uzes.

When milk or skim millz in bull: has
been transferred or diverted to o non-
pool plant located not more than 300
miles from the nearest point in the mar-
keting area, the market administrator is
required to verify the utilization claimed
by such nonpool plant. It may reacon-
ably be expected that the market admin-
istrator will be able to make such verifi-
cation within such “surplus disposal
area” without incurring undue expense.
It would not, however, be adminictra-
tively feasible or otherwice justifiable to
have a surplus disposal arca of unlimited
expense or to cover a geozraphical area
which is larger than that provided
heremn. Making such provision misht
well tend to make unreasonable demonds
on the market administrator in connec-
tion with the verification of cceasional or
irregular shipments to nonpcol plants
located beyond the area wherein Texas
Panhandle handlers normally dispose of
reserve supplies of milk for Class IT
purposes.

As stated elsewhere in this decision,
any fluid milk product transferred to o
producer-handler should be clacsified in
Class I and should not be subject to
reclassification.

Allocation. The order class prlees
apply only to producer mills, It Is nec-
essary, therefore, If a plant has butterfat
or skim milk other than that recelved
m milk from producers, to determine
the quentities of milkk in each cless to
be assicned to producers. If is rccoo-
nized that some supplemental mill: moy
be needed when supplies are chort in the
Texas Panhandle market.,

Other source milk from unreuloted
sources should be assiened to Clags IT
milk first. ‘The plants supplyin? such
millkk may not have purchased such mills
from dairy farmers on o clatsification
and use basls and it is not fensible to
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determine this or other conditions of
cale. There is no acsurance that such
millz would not ke uzzd to displzez pro-
ducer mill: in Class X to the advantoce
of the purchasing handler,

The mill: of producers who are pri-
mearily ensased in supplyineg the Tezos
Panhandle morket, however, should ha
given priorlty in the assiznment to the
Class X utilization af remmlated plont:.
Thals is necessary to insure the stabilit~
of the claczified pricingy prozram of the
order. Xf the order permitted hondlzrs
to obtain other source millz whensver it
was advantageous to do so for Class I
use while producer mill: in the plant
was utilized in Class I, the ordsmsvwould
not he efiective in carryinz out the pur-
nose of the act. Also, the mariet would
be deprived of a depzndable supply of
mill:, IJuch of the supplemental millz
hos in the past bzen brousht mn from
other Federal order mariets. Handlers
brinzing in such millz have assisted the
market In keepinz Class I outlets fully
supplied.

When such supplemental millz i3 ac-
tually needed ang is obtained under con-
ditions which assure that it was pad for
ab Class I prices under another Federal
order, a more limited priority of assizn-
ment to Clacs I should bz parmitted
under the order. Provision shounld kb2
made, therefore, that 5 parcent of pro-
ducer mills may be assirmed to Clazss 1T
before any acsisnment of Federally rez-
ulated other cource mills to such elazz
This will permit o handler whosz pro-
ducer millz cupplies run short to brnz
in mill: from other Federal marizets and
have it accioned to Class g, even thouzh
he has 2 cmall amount of reserve mill:
in his plant. Such other source mili:
will ke assioned to any Class X millz mn
exce:s of 5 parcent of producer mills,
This I3 neceszary to assure produecsrs
that no more than the necastary reszrve
supplies will k2 allgcated to Class ©X
use wihen millz i3 imported from ofher
reculated maorkets.

If, ofter molins the various azsicon-
ments of ckim mills and butterfat pur-
suant to the allocation provisions ef the
owner, the total of all Class X and Clacs
I mill: assicned to producer mills ex-
cegds the amount of praducer millz re-
ported to have been received by the
handler for whose podl plant the com-~
putation is bzinz made, such “overzce”
should be asdirmed first to the availablz
Clacs IT utilization and any remamdzr
to Clacs I. Such overase should be pad
for by the handler at the applicable class
prices.

{¢) Clas; prices. Class X prieszs should
k2 establiched at o level which, 1n ean-
Junction with the Class II prices here-
inafter concluded to ke appropriate, will
result in returns to producers hith
cenou~h to maintain en adequate but not
enceznive suphly of quality mill to mest
the reonirements of the marizetiny arsz.
I prices remain too low, insuficizat
quantities of mill: will ke producad o
acsure thot the Clacs I marizet will ke
fully supplied. Conversaly, if prices are
too hirh, production will be overstimu-
Iated and consumption curtailed. Thus
would cauze more mills to be praduced
than is neaded to catisfy the demand for
Class I mills, recultins in the develop-



7500

ment of unnecessary and uneconomic
surpluses.

When milk produced locally 1s insuf-
ficient to meet the Class I needs of the
market, supplemental supplies of Grade
A milk are purchased by handlers in the
marketing area from plants outside the
regular supply area. Prices of this milk
fluctuate to a considerable extent with
the value of milk produced for manufac-
ture. Other items which determine the
prices at which such milk will ke avail-
able to Texas Panhandle handlers -
clude the cost of transporting such milk
to the marketing area and the alterna-
tive outlets for such milk.

Proper recognition must be given the
prices at which alternative sources of
supply are available, especially smce any
milk plant wherever located may, by
meeting the prescribed qualifications, be-
come 2 pool plant under the order. It
15 necessary, therefore, that the Class 1
prices i the proposed Texas Panhandle
milk marketing order should not be set
at levels which will bring the cost of such
milk above the cost of obtaimng regular
and dependable Grade A milk supplies
from other axeas.

The Class I price should be fixed in
relation to the general level of the value
of milk used to produce manufactured
dairy produects. To achieve thus end a
basic price should be adopted which will
reflect this general level and to which
differentials should be added to result
in the appropriate Class I price. Such
basic price should be the lgher of (a)
the average of the prices paid by the 13
“Midwestern Condenseries” or (b) a
price computed on the basis of the daily
quotations for 92-score butter at Chicago
and the carlot prices for nonfat dry
milk solids for human consumption,
f. 0. b. manufacturing plants m the
Chicago area.

The purpose of such basic price 1s to
give consideration to the national eco-
nomic factors underlying the price for
milk and manufactured dairy products
and which 1n turn also influence the local
market prices. Prices for milk used for
fluid purposes in competitive markets
are related to the prices paid for milk
used for manufacturing purposes. Pro-
duction and marketing of milk for each
type of manufacturing outlet are sub-
ject to many of the same economic fac-
tors. Since the market for most manu~
factured products i1s countrywide, prices
of manufactured dairy products reflect,
to a large extent, changes in general
economic conditions affecting the sup-
ply and demand for milk. For these
reasons, flud milk markets have used
bhutter, nonfat dry milk solids, and cheese
prices, or the prices paid by condenseries
with differentials over these basie or
manufacturing prices to establish filmd
milk prices. These differentials are
needed to cover the cost of meeting
quality requirements in the production
of market milk, transportation costs to
the flwud market, and to furmsh the
necessary incentive to get such mille
produced.

The basic formula proposed heremn 1s
similar to that used i many other Fed-
erally regulated markets and the price
resulting therefrom will usually be the
same as or will closely approximate the
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basic formula price which is applicable
1 determmng the Class I price in the
various Federal orders in the Southwest.
The price computed under the formula
would have averaged $3.47 for 1954, 'The
differential to be added to this basic
price in determuning the Class I price
would be applicable to all skim milk and
butterfat mcluded mn the Class I defini-
tion of the proposed order. Conse-
quently, the total quantities of producer
milk classified 1n Class X under the order
may be significantly greater than the
quantities of producer milk now allo=-
cated to Class I under the various clas~
sification schemes now 1n effect 1n the
market, It i1s concluded that the differ-
entials to- be added to the basic formula
price should be $1.85 for the months of
March through June and $2.15 for all
other months. -

The seasonality of the Class I differen-
tial heremn proposed——30 cents less mn
March through June than i other
months—gives greater mcentive to the
production of milk for the- market in
those months when it 1s needed for Class
I purposes. It also serves to provide
price changes more nearly i accord with
seasonal price changes in other markets
both regulated and unregulated.

The average Class I milk price which
would have been provided under the pro-
posed formula for the year 1954 15 $5.55.
The prices paid producers at the time of
the hearing by the two principal han-
dlers mn the market for base or “Class I
milk” of four percent butterfat content
delivered to thewr plants in Amarillo
were $5.55 and $5.58, respectively. It
was mndicated at the hearing that these
prices are representative of the Class I
or base prices paid by the other handlers
i the market at their plants in the
marketing area. ’

Evidence at the hearmg indicated that
eight handlers receiving milk from ap-
proximately 500 ‘Grade A producers
would be fully subject to regulation un-
der the order. Detailed information
relative to the combined receipts and
Class I disposition of six of these han-
dlers for the year 1954 was presented at
the hearing. These six handlers, who
recelve milk from approxmmately five-
sixths of the producers on the market,
distribute Class I milk throughout the
marketing area from plants in Amarillo,
Borger, and Pampa. Producer deliveries
of raw milk to the plants of these han-
dlers 1 1954 totaled 81.5 million pounds,
and Class I disposition from these plants
in the same period was 77.5 million
pounds.

Producers proposed a Class I differ-
ential of $2.25 compared with the aver-
age monthly differential of $2.05 which
1s provided 1n the attached order. Prices
paid thewr producers by handlers in
nearby markets must be considered in
establishing the Class I price under the
Texas Panhandle order. Handlers who
would be regulated by the proposed order
compete for business in some areas with
handlers regulated by other Federal
orders. In addition, substantial quan-
tities of milk are at times moved mto
the market from plants subject to such
other orders. In 1954 supplemental sup-
plies of milk for Class I purposes were
purchased by local handlers from plants

‘handle marketing area.

under the Oklahoma City, North Texag,
Ozarks (Springfield, Missouri), and Chi-
cago Federal orders.

In the absence of regulation, the volue
of Grade A milk £, o. b. the marketing
area is not greater than the price of such
milk in the nearest major production
area from which substantial quantities
of milk are available plus the cost of
transporting the milk to the market,
More supplemental supplies of milk in
1954 were moved to the Texas Panhandle
market from the Producers’ Creamery
Company blant at Springfield, Missouri,
than from any other source. Tho
Springfield plant is in the Ozarks mor-
keting area and the Class I differentinly
under that order range from 63 conts
for the months of April, May and June
to $1.08 for the 3 fall months of lowest
production. The average monthly Clasy
I differential applicable under the
Ozarks order at Springfield is 78 cents,
The cost of moving milk the 580 milog
from Springfield to Amarillo in tanit
trucks of 27,500 pound capacity is $1.02
per hundredweight, This trensportae-
tion cost plus the average Class I dif-
ferential under the Ozark order i 28
cents less than the average Class I dif«
ferential of $2.05 which is provided in
the attached order. The margin of 25
cents per hundredwelght is less thon i
customarily charged as a recelving,
cooling and handling allowance on mills
moved from Springfleld to the Toxas
Panhandle marketing area.

The Class I price under the Federal
order for the North Texas marketing
area is widely accepted and used as o
basis for determining the Class I prices
i various other milk marketing arens
throuzhout Texas. Large quantities of
milk throughout the State are sold on
the basis of the North Texas Clasy X
price, and some of this milk is distributed
1n competition with milk from the plants
of Texas Panhandle handlers, The avers
age monthly Class I differential under
the North Texas order is $2.13. Dallag,
which is the largest city in the North
Texas marketing ares, is 361 miles south.
east of Amarillo,

At least one handler subject to the
Central West Texas order distributes
some milk in the proposed Texas Pan
The applicable
Class I price under this order at two of
the prinecipal cities in the marketing
area, Abilene and Midland, is the North
Texas Class I price plus 25 and 45 centy,
respectively. Midland is 260 miles di-
rectly south of Amarillo. Abilene, which
15 146 miles east of Midland, is 270 miley
from Amarillo.

Reference at the hearing was made
to the competition from milk priced un-
der the Southwest Kansas order. Dodro
City, Xansas, which is the largest city in
the Southwest Kansas marketing area,
is 244 miles north of Amarillo. Thero
was no evidence at the hearing to in-
dicate an overlapping of the production
areas for that market and fox the Texos
Panhandle market. On the distribution
side, & Dodge City handler distributes
a relatively small quantity of milk in
several communities near the northern
boundary of the proposed marketing
area.
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The Class I differential under the
Southwest Kansas order 1s $1.65. After
giving consideration to the transporta-
tion costs, handlers under the Southwest
Kansas order would have no advantage
1 competing with local handlers for
sales 1 the /Texas Panhandle market-
ing area, and local handlers would have
no incentive to replace producer milk
with bulk tank shipments from plants
under the Southwest Kansas order. The
average monthly differential of 40 cents
by which the Class I differential under
the Texas Panhandle order exceeds that
of the Southwest Kansas order will pro-
wvide a relationship of prices which is
economically sound. This 1s also very
near the historeal relationship of prices
between the two markets.

Consideration at the hearing was given
o0 making provision 1n the order for ad-
justing the Class I price upward or
downward each month as supplies of
producer milk changed in relation to the
demand for Class I milk in the market.
A supply-demand adjustment provision
mn the order to reflect such changmng
conditions could be helpful 1n providing
proper price adjustments within the
market and a proper price relationship
between the Texas Panhandle market
and other markets.

It was contended at the hearing that
any supply-demand formula which
would be provided m the order should
not be made effective until the order has
been 1 operation for ab least 12 months,
It would not be feasible to make pro-
vision 1 the order on the basis of the
iformation now available for a supply-
demand formula to become effective a
year after the inception of the order.
It was evadent at the hearing that ade-
quate data were not available which
would serve as a proper basis to formu-
late an approprate supply-demand ad-
justment provision. Such & provision
could be better formulated after the
order had been in effect for a reasonable
period of time and the necessary de-
tailed statistical data were available.

It 1s concluded, therefore, that a sup-
ply-demand adjustment provision should
not be mcorporated in the order at the
present time. However, such a provision
should be given consideration at an
amendment hearing at such a time after
adequate experience mn the operation of
the order has been realized and the sta-
tistical data necessary for its proper
formulation are available. At such a
hearmg it would be timely and appro-
priate to review 1 a detailed manner
the Class I pricing formula which 1s
herem provided. Provision 15 made
therefore that the Class I pricing for-
mula m the attached order shall not be
effective beyond August 31, 1957. Such
a provision would insure a reappraisal of
the level of the Class I price and the
components used m its determnation
within a reasonable period after the
order became effective.

The Class I price should be announced
by the fifth day of the month. In order
to do this, it 1s necessary to use price
quotations for the preceding month in
calculating the basic formula price.

Class II price. Some milk i excess of
Class I requirements 1s necessary in
order to maintain an adequate supply of
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fluid milk for the market on an annual
basis. The Class II price for such ex-
cess milk should be maintained at the
highest level consistent with facllitating
its movement to manufacturiny cutlets
when it is not needed in the market for
Class I purposes. ‘The Class XX price
should be at such a level that handlers
will accept and market whatever quanti-
ties of milk in excess of Class I needs
may arise from time to time. The price,
however, should not be so low that han-
dlers will be encouraged to procure mills
supplies solely for the purpose of con-
verting them into Class I products.

Most handlers in the proposed area
have extremely limited {facilities for
handling any milk above that needed
for their day to day fluld operations.
A few handlers manufacture such by-
products as cottage cheese and ice cream
mix for the needs of their own trade.
However, most milk not needed for fluld
distribution in the market must bes
transferred or diverted from the plant
at which it is usually received to a plant
having adequate manufacturing facili-
ties.

During the spring months of heavy
production producer milk which is not
needed by handlers is moved to manu-
facturing plants after being recelved by
the handler or is diverted directly to the
manufacturing plant for the account of
the handler. Returns to producers for
such milk have been that which the
handler realized in its sale to the manu-
facturing plant. Payments to producers
at other times for “overhase'” mill: which
was utilized or disposed of for manufac-
turing purposes followed no consistent
pattern.

Prices paid by manufacturing plants
may differ because of changes in the
relative prices of the products which
they manufacture. Handlers will dis-
pose of excess milk to those plants which
are paying the highest price at the time
of such disposal. Because of small vol-
ume and inefficient means of handling,
it is possible that some handlers may,
at times, incur losses in handling their
necessary reserve supply of mill:, The
handling of such reserve millkz is inci-
dental, however, to the handling of fluld
milk

The pricing of milk in the months of
flush production should be at the rate
at which milk produced for the market
will be handled so that such seasonal
reserves will not disrupt the orderly mar-
keting of milk. The level of such pricing
should not be below that pald for un-
graded milk, since such pay prices rep-
resent the lowest value in the milkshed
for milk for manufacturing purposes.
Handlers who need and desire the entire
output of producers during perlods of
short supply should assume the respon-
sibility of paying producers at least the
competitive manufacturing prices for
Class IT milk throughout the months
of flush production. During the months
of short production, a higher level of
prices for Class II milkc should b2 pro-
vided in the order so as to encourare the
transfer or allocation of the available
supplies of milk from manufacturing
uses to fluid uses.

The Class IT price for the months of
March through June should be the aver-
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aze of the prices paid for mills received
from doiry farmers by selected manu-
facturing plants in the area. The four
such plants whose pay prices should b2
so used are Ploins Creamery Arnztt,
Oklahoma; Price Creamery, Portales,
New IMexico; Quint County Creamery,
Mancsum, Oklahoma; and Swisher
County Creamery, Tulia, Texas. ‘Thes=2
plants are the principal buyers of un-
graded mill: in the milkshed of the pro-
posed marketing aren.

For each of the months of July
throuth February the Class II price
should be the hizher of either the price
computed pursuant to a butter-nonfat
sollds formula which will reflect changes
in manufactured product values mn the
general area; or the average of the pnicas
paid by the four local manufacturing
plants.

For the year 1954, the Class II price
herein proposed for milk confaiminz 4
percent butterfat would have averaged
$3.26 per hundredweizht. The compar-
able averaze price pald by the four local
manufacturing plants during the same
perlod was $2.93. However, during thoze
months when the quantity of Class II
milk on the market is largest, March
throush June, the Class IT price (based
on the paying price of the four local
manufacturing plants) would have aver-
aged $2.88 in 1954.

Provision is made in the attached or-
der to permit 2 handler to divert directly
to manufacturing plants any milk not
needed in his own operations. Handlers
who need and desire the entire output
of producers during periods of short sup-
ply should assume the responsibility of
paying producers at least the comnszti-
tive manufacturing prices for Class I
millz throughout the year.

Butterfat differentials. As pomfed
out previously herein, it is concluded
that butterfat and skim mills should be
accounted for ceparately for classifica-~
tion purposes. It will be necessary,
therefore, to adjust Class I and Class I
prices of milkz in accordance with the
averare test of milkz in each class by 2
butterfat differential which will reflect
differences in value due to vanations :n
the butterfat content of each praduct.
The values resulting from mulfiplyinz
the average price of 92-score butfer at
Chicago by 0.120 for Class I milk and by
0110 for Class II mill: will provide an
appropriate basis for adjusting such
prices in this market. The use of butter
prices in this manner will reflect changzes
in the central marlket prices of butterfat
and follows standard practices in most
fluld mill: markets for adjusting for but-
terfat variations. The basmng pomb
from which such adjustments are made
should be 4.0 percent butterfat. Thnsis
the basis now used in the Tezas Pan-~
handle marketing area.

In order that the Class I butterfaf dif-
{ferential may be announced-early each
month, it is provided that the Class I

-differential be based on the average price

of butter in the preceding month. This
will permit the announcement of the
Class I differential at the same time thaf,
the Class I price is announcad.

Class II prices and butterfat differen-
Hals will not bz announced until after
the end of the month. Although han-
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dlers will not know the exact cost of such amount is greater than the-actual cost
milk as it is utilized, they will know that™ of moving the milk from Arnett to.
their cost will tend to follow movements, Amarillo, such charge is necessary in
in daily or weekly dawry product prices order to compensate him for having es-
and 1n any event the cost of milk of ther tablished, and to enable hum to continue.
principal competitors for manufactured to mamntain, the receiving station facili-
product outlets. ties at that location. In addition, he
The butterfat differential used m mak- contended that incorporation of the 75-
ing payments to producers should be cal- cent rate within the framework of the
culated at the average of the return ac~ order.1s justified smce that.is the rate
tually recewved from the sale of butter- which has been mamtamed for some
fat in producer milk. The rate to be used. time. .
for this purpose would be the average of Various suggestions were made at the
the Class T and Class II differentials hearmg relative to location differentials
weighted by the proportion of butterfat other than the 75-cent rate proposed by
in producer milk classified in each class. the handler. One of these W(mldprmnc}e
Thus, producer returns for butterfat will a location differential of 35 cents appli-
reflect the actusl sale value of theiwr but- cable to the Arnett plant and not other-
terfat at the class prices provided 1n the wise make any provision for a location
order. The producer. butterfat differen~ differential mn the order, Another pro-
tial in no way affects the handlers’ cost posal would use as a basis, for 4 location
of milk but merely prorates returns differential the rates prescribed by the
among producers whose milk differs n Railroad Commussion of Texas on mira-
butterfat test. state shipmenis of milk mn bulk tank
Tt was indicated at the hearing that trucks by regulated carriers. For a 150
‘the average test of producer recewpts to. 155-mile haul, the distance from
exceeds that of Class I sales. The but- Arnett o Amarillo, the rate fixed by the
terfat differentials recommended here- Commnussion 1S 50 to 52 cents per hun-
in for Class I and Class II milk should dredweight. The rates for the same dis-
tend to encourage the production of tance charged by the Dawryland Trans-
milk with a fat test more in line with. port Corporation, Springfield, Missouri,
the fat requrements of the market. a company specializing i hauling milk
Location differentials. It.was proposed and milk products m tank trucks, are
at the hearmng that handlers be allowed 29 to 31 cents per hundredweight.
a location differential with respect to, Producersshppmg to the Arnett plant
milk moved from’a recewving plant to a are an integral part of the supply for
processing plant. the Texas Panhandle market. If this
The record discloses that some of the plant were closed as a recewving station
milk normally supplied to the marketing for the Amarillo market, producers
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area is recewved by handlers at a dis-
tance from the plant which processes
and distributes the milk. In addition,
some of the milk 1s brought to the mar-
keting area in packaged form.

would be requured to ship directly to
Amarillo or to find another market for
thewr Grade A milk., It was not shown
that such other markets are readily avail.
able to these producers,. Neither was it

It 15 customary for handlers to pay shown that it would be more practicable
producers delivering milk to country re~ for the producers now shippmg to
celving stations a lesser price per Arnett to Shl‘}‘) directly, fq.the handler’s
hundredweight than 1s paid producers plantin Amarillo.
delivering directly to bottling plants. In view of the above stated considera-
To the extent that this represents g tions, the Class I price at a pool plant
lower price because of the location of should be reduced by 35 cents per hun-
the milk, such difference in value should dredweight of milk for the first 100 miles
be recogmzed under the order. Loca- and by 1.6 cents per hundredweight of
tion differentials should be mcluded :n milk for each additional 10 miles or
the pricing arrangements to recogmize Iraction thereof that such plant i1s from
differences 1n the value of producer milk the primary center of consumption of

in relation to its location with respect
to the market.

The principal supply plant to which
the location differential heremn provided
would be applicable 1s at Arnett, Okla-
homa, 150 to 155 miles from Amarillo.
Milk is received at this plant from ap-
proximately 100 Grade A producers and

the proposed area. The City Hall of
Amarillo, Texas, affords the most appro-
pniate point 1n the marKeting area for
the market admmmistrator to determune
the rates applicable at such plants.
The location differentigl which 1s pro-
wvided 1n the atfached order i1s econom-
1cally sound and will be equitable to all

is moved by the handler in tank trucks handlers wherever located. The pro-
to his processmg plant in Amarillo. At Dposed rates are representative of the
such times that this milk 1s not needed costof hauling milk by an efficient means
by the handler in Amarillo for Class I to the market. To make provision m
purposes it 1s utilized by thelhandler in the Texas Panhandie order for a loca-
his ungraded operation at Arnett or tion differential the applicability of
otherwise dispose of for manufacturing which would be limited to one and only

purposes?

Producers delivering to the Arnett .

plant are paid 75 cents per hundred-
weight less than producers delivering
directly to the same handler’s plant in
Amarillo. The handler proposed that
the 75-cent rate be incorporated 1n the
order as an appropriate location differ-
ential on milk received at the Arnett
plant, He contended that although this

one plant or to provide a differential
predicated solely on the historical ex-
perience of one plant in the market with-
out giwving consideration to all other
relevant factors would be neither feasi-
ble nor justifiable.

Prices paid producers supplying plants
to which Ilocation differentials apply
should be reduced to reflect the lower

value of such milk £. 0. b. the point to
which delivered.

No adjustment should be made in the
Class II price because of the location of
the plant to which the milk is delivered,
There is little difference in the value of
milk for manufactured uses assoclated
with the location of the plant recelving
the milk., This is true because of the
low cost per hundredweight of milk in-
volved in transporting manufactured
products. The prices paid for ungraded
milk received at various sections of the
milkshed do not indicate any difference
mn value associated with location.

After g handler receives milk for Class
II use, he should be expected to handle
and dispose of the milk in the most ad-
vantageous possible manner. Prices
paid producers £for such milk should not
be made dependent upon the methad em-
ployed by the handler In disposing of
such milk, To do otherwise would re«
move part of the incentive for keeping
handling costs at a minimum,. To insure
that milk will not be moved unnecessarily
at the expense of producers under tho
marketwide pool, the order should con-
tain a provision to determine whethor
milk transferred between plants may
recewve the location differential credit.
'This should provide that any milk trans-
ferred be assigned to any Class IX use
remaining in the transferee plant aftor
a maximum assignment of 5 percent of
the direct producer receipts to Clasg IL
milk at such plant.

Payments on wunpriced milk. The
order should provide that payments be
made 1mto the producer settlement fund
of the marketwide pool with respect to
milk not priced under the order which s
allocated to Class I milk in a pool plant.

Testimony at the hearing indicated
that substantial quantities of milk which
would not be subject to the pricing pro-*
visions of the Texas Panhandle order
are beimng sold in the proposed marketing
area. Without the payment provisions
on unpriced milk which are herein pro«
vided the sale of such milk in the mar~
keting area would serlously jeopardize
the successful operation of the classifled
pricing provisions of the order.

Receipts of milk in excess of actual
Class I disposition is necessary to op-
erate a fluid milk business. Because of
seasonal fluctuations in production not
matched by seasonal changes in con-
sumption, this excess is particularly
large in certain months of the year.
Such excess or reserve milk is surplus
to the fluid operation, and can be moyr-
keted only in manufactured form in
competition with products made from
ungraded milk produced in the major
low cost dairying areas of the United
States. Thus, such reserve milk yieldsy
a considerably lower return than s nec«
essary to sustain graded milk production
mm the Texas Panhandle milkshed.
Likewise, it yields a lower price than
would be necessary to purchase graded
milk on & regular basis in other supply
areas and pay the cost of transportation
to the Texas Panhandle markating area.

The existence of this reserve Grade A
milk, which must be marketed at a lower
price, is the primary cause of the insta~
bility which may affect all flidld milk
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markets. If a handler is able to use milk
he purchases at Class II prices for Class
I use, he stands to gain advantage, but
m so dommg he demoralizes the Class I
market price.

One of the paramount reasons why
regulation of prices 15 considered neces-
sary 1n the Texas Panhandle market 1s
to msure that the position of handlers
paying producers a Class I price for fluid
milk will not be undermined by other
handlers usmng the market’s excess or
surplus producer milk for Class I use.
It 1s equally 1mportant that the Class T
market be protected from the use of
seasonal or other excess milk from other
markets as well as from its own surplus.
If the-order failed to provide such pro-
tection, a handler could curtail pur-
chases of producer milk to his own
advantage and secure low cost reserve
supplies from other markets for Class I
use.

Seasonal supplies are easily and
cheaply acquired durmng the months of
flush production when most markets are
receiving milk greatly in excess of thewr
current fluud needs. If adjacent milk-
sheds dispose of seasonal surplus 1n each
other’s Class I markets, the result will
soon be market chaos, particularly in the
spring months. Class I prices would be
demoralized and the rate of milk pro-
duction for both markets on a perma-
nent basis would be seriously impawred.
Such marketing conditions would be
contrary to the stated purpose of the
act. It 1s necessary, therefore, in order
1o msure the effectiveness of the classi~
fied pricing program and to promote
orderly marketing, that some measure
be taken to remove the 1mcentive which
handlers have to acquire unpriced milk
and undermine the Class I pricing
structure.

One possible alternative would be to
extend price regulation in accordance
with order provisions to all milk plants
which supply milk either directly or in-
directly to the Texas Panhandle market,
This alternative i1s both economically
and admimistratively unacceptable
within the framework of the proposed
order. It would open the market pool
to anyone who applied merely a token
quantity of milk to a plant serving the
marketing area. The objections to such
distribution of pooled funds was dis-
cussed earlier 1n the decision in connec-
tion with the recommendations for
standards of pool participation.

Such regulation would have the fur-
ther disadvantage of being cumbersome,
expensive, difficult to enforce, and it
would interfere with the acqusition of
needed supplemental miik supplies for
the market. It would not he possible
or desirable to limit the number of plants
or area from which milk might be pur-
chased. However, in order to bring such
plants under regulation, it would be
necessary to establish mmdividually tai-
Jored transfer and allocation rules ac-
cording to the various plant locations,
markets and supplies. Milk would have
to be accounted for i1n its disposition
from these plants to its various destina-
tions and uses to determine classifica«
tion. Also, it would be necessary to
ascertamn sources of supply other than
Yeceipts directly from farmers and de-
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-termine what priority chould be piven

such suppliestin the allocation of Class I

In the case of a plant which made
an incidental shipment of millz, perhaps
at the end of the month, or in the case
of such items as storage cream, addi-
tional complications would be involved.
Earlier inventorles as well as sales would
have to be ascertained and classified.
Classification might depend upon trans-
actions made in the past concerning
which adequate records were not kept.
Producer prices would be fixed for milk
already purchased and sold. Required
record keeping and auditing problems
would be greatly multiplied with such
regulation.

It is concluded that it is not feasible
to price all milk which may enter the
market and that provision is neceszary
in the order which will insure against the
displacement of producer mill: by such
unpriced milk for the purpose of cost
advantage. There is no cholce as to
what type of provision can be used for
this purpose. The only alternative
available under the order is to levy o
charge against unpriced millz used in
Class I to whatever extent is necessary to
remove the advantage there may be in
using such milk instead of priced milic
from producers.

Several problems are involved in for-
mulating the provisions for any charge
or payment designed to bring about the
removal of the advantage of using un-
regulated milk, The rate of payment
for this purpose must not be so low that
it will permit & handler to have tempo-
rary or permanent advantage through
sale of unpriced milk as Class X in the
marketing area. It should not he so
high that it will penalize suppliers of
unpriced milk who offer milk needed by
the market and who are not in a position
of gamning an unfair advantage by such
sale of milk. The payment must be pro~
vided for in 2 manner which is admin~
istratively feasible and which does not
bring about unjustified administrative
mconvenience or expense.

One method for setting the rate of
payment would be to ascertain the ac-
tual cost to the resulated handler of
milk which he purchases from unregu-
lated plants and charge as a compensa-
tion payment any amount by which the
Class X price exceeded the cost of the
unregulated milk used in Class I. Such
a scheme is not sound from the stand-
pont of administrative feasibility and
it would not necessarily remove the ad-
vantage in using unregulated mills even
though it were feasible. Rates at which
milk sales are billed may not represent
actual cost to the purchaser. In thecace
of a firm which owns or controls pool
plants under the proposed order as well
as unregulated plants, the rate of pay-
ment from one plant to ancther, if any
were made, would have little or no sig-
nificance., If such a provision were to
be adopted, the billing rate misht be
deliberately set in each instance at a
level which would avoid any payments
without regard to the value of the mills.
Thus, the intended effect of this provi-
sion might be circumvented by merely
adjusting the bookkeepine procedure.

A handler having no unresulated
plants would no doubt find it possible

7503

to arrange a billing price on purchas=d
mill; which would avoid any compznsa-
tory payments. If a handler had the
choice of payin® money to the market-
wide psol or to a parson from whom he
was buyinz mills, he would probably
choose the latter., A Lkick-back arrange-
ment or offsetting purchase and sale
might readily be arranced, perhans
through a third party. Since the bill-
Iny price for millz would ba a soli-
servine figure for both parties fo the
transaction, it would be virtually impos-
sible to ascertain that it represented the
true cost to the purchaser.

Xf the stated purchase price were 2
true cost, it would still not fulfill the pur-
pose of removiny the advantage to un-
regulated mill: to base compensation
payments on the difference between such
price and the Class I price. Sales of
priced millz between rezulated handlers
ordinarily take place af the class price
plus a handling charge. ‘This handlinz
charge varies according to circum-
stances, but represents a payment to the
recelver of the milk to offset his purchas-
inT and receiving costs, such as dumpins,
welghing, testiny and cooling the mill,
paying producers, and other costs of do-
ing business. The cost of receiving the
milk: in bull: form is somewhat less than
recelvingy it from producers. Thus, in
order to remove the advantage to unrez-
ulated milk, it would be necessary fo
provide that the cost of bullz unrezulated
millz be comewhat more than the Class I
price. It would be exceedingly difficult
to determine what this rate should be,
particularly in the case of praducts such
2s condensed skim milk and cream,
where the allocation of additional proc-
essingy costs among more than one end
product is involved. Furthermore, the
marketing agreement act does not give
the Sccretary express authority to en-
force prices other than producer prices.
This scheme for removing the advantase
in using unrezulated milk is rejected for
these reasons.

Another sugrested method is to defer-
mine the price actually paid dairy farm-
ers by the unrezulated millz dealer who
first received the milk, and base the
compensation payment thereon. This
method has several shortcomings. The
various payment plans which are used in
paying farmers for millz would make the
determination of pay rates to mndinidual
farmers an exceedingly difficult taslk.
For example, unrezulated millz dealers
may use varying rates of butterfat dif-
ferentials, different types of base rating
plans, or payments based on volume of
deliveries. Varlous devices such as thesz
for paying farmers often make it 1mpas-
sible to determine actual rate of payment
per hundredwelzht of milkk. In this cas=
as with bullz mill: purchases stated prices
are often illusery. The cost of the millz
itself may be medified by unrealishe
charges for varlous items of supplies and
services. A millz dealer affected by such
a provision might increase s producar
price ond increase hauling rates an ofi-
settiny amount. Yhatever payment
plan an unrezulated milkk dealer may use
i5 a matter of his own cholce and it can
be chansed readily. Pricing or paying
arrantgements he may have with forme-
ers are not subject to rezulation. Cal-
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culation of compensation payments ac-
cording to this suggestion would give any
affected dealer special incentive to resort
to these special payment plans suggested
here or others he mght devise for pur-
poses ‘'of evading payments.

The further problem of establishing
the rate of payment to be required would
in itself preclude use of the actual cost
of the milk purchased from farmers by
unregulated handlers as a basis for cal-
culating the payment to be required. If
a payment were to be requred on the
unregulated milk based on the difference
between prices paid farmers and some
other price, the unregulated handler
could avoid payments by mecreasing his
prices to farmers. This would give an
unregulated handler the advantage over
regulated handlers in that a regulated
handler has no choice as to what he 1s
required to pay producers nor how this
money 1s to be distributed. Likewsse, it
would- enable unregulated suppliers fo
dispose of Class X milk in the marketing
area with no obligation to equalize such
sales with other suppliers of the market.

Even though the rate of payment to
producers for all milk might be known,
it would still be impossible to ascertamn
the rate of payment on that portion of
the milk disposed of in the markefing
area. Since milk marketed outside the
marketing area would represent most of
the total supply 1n the unregulated plang,
it would be necessary to determine pay-
ment for milk marketed to the various
outlets. 'When handlers have both sur-
plus as well as Class I milk in thewr
plants, it 1s not realistic to assume that
the purchase price for milk for each
use is the same.

It has been suggested that in order to

overcome this objection the plant of the-

unregulated handler be subject to audib
and that the rate of compensation pay-
ment be based on the difference between
the average utilization value at order
prices in the unregulated plant and the
average rate of payment to producers.
This method would not recover the en-
tire advantage of selling surplus milk as
Class I in the marketing area. This
method has not only the-disadvantages
associated with other schemes which as-
sume the determmnation of actual pay
rates to producers, but it would involve,
in the case of the Texas Panhandle mar-
ket, an extremely complicated and ad-
ministratively impractical system'of ac-
counting and determunation m such
plants. The unregulated plants which
are potential sources of supply of sup-
plemental milk and milk products are
numerous and widely scattered. Deter-
mination of utilization value in these
plants would 1mnvolve the same complica-
tions and administrative expense and
difficulties as discussed earlier which
would be involved in complete regulation
of such plants. To make the detailed
accounting necessary to establish classi~
fication, such unregulated dealers would
need to mamtamm the same detailed rec-
ords as wholly regulated handlers.

An alternative method for determiming
the rate of compénsation payments
would be to base the rate of payment on
the difference between blend prices pre-
vailing In an area and the Class I price,
This method has been suggested because

PROPOSED RULE MAKING

it is assumed that unregulated handlers
~will be forced by competition to pay
farmers approximately average blend
prices. While this approach elimmates
the need for attempting to defermine
actual pay rates, it could not be used
without modification and still prevent
the displacement of regulated milk with
surplus milk from ofther .markets at all
times throughout the year. Unregulated
plants, as well as regulated plants, may
have some surplus milk at all times and
particularly during the seasons of fiush
production. As a resulf, prices paid
farmers are, in fact, blend prices made
up of returns from the sale of milk n
Class I-outlets, as well as sales to the
surplus market. If an unregulated plant
were 1n a position to sell its surplus milk
for Class I use i the marketing area
and mamtam its regular«Class I outlets,
it would have a competitive. advantage
over regulated handlers who found it
necessary to dispose of part of their milk
as surplus.

None of these suggestions presents an
acceptable approach to the problem of
compensation payments, to be applied to
other source milk allocated to Class I
i pool plants. It 1s necessary, there-
fore, to resort to a different procedure.
The only sound method of dealing with
this problem 1s one based on a recog-
nition of the economics mvolved as they
affect producers and handlers. This
approach resolves itself primarily mfo a
question of market values of milk,

Fully regulated handlers under the
order seeking to purchase unregulated
milk will naturally resort to fhe lowest
cost source from which suitable milk 1s
available. In fixing the rate of compen-~
sation payment, it 1s necessary, there-
fore, to determine what the lowest cost
source may be and to base the payment
on the difference between the cost of
such milk and the cost of milk priced
under the order for similar use. Milk
supplies are larger in spring and sums-
mer than m fall and winter, and bhe-
cause of relatively constant sales of flnd
milk, the excess mncreased production
must be marketed largely as manufac-
tured products. This outlet represents
the opportunity cost of the surplus milk
since it 1s the highest price at which the
milk can athérwise be sold. It 1s this
opportunity cost or value of such milk
which would be effective in determmning
the price at which the unregulated plant
would sell such milk, .- ,

Since considerable volumes of Grade A
milk must be disposed of as surplus by
various unregulated plants from which
the Texas Panhandle market may obtain
milk, it 1s evident that handlers under
the order could obtain such milk at prices
reflecting its value as surplus milk. In
short, the actual value of seasonal or
reserve milk 1s not the blend price paid
to dawy farmers but rather the price
which can be obtained for it in the mar-
ket when disposed of as surplus milk.

Therefore, for the months of March
through June, during which period sur-
plus milk may be available in substan-
tial volumes to the Texas Panhandle
market from nonpool sources, the com-
pensation payment on the receipts of
other source fluid milk products which
are allocated to Class I milk should be

based on the difference between the min-
imum price of producer milk used for
surplus and the applicable Class X price
under the Texas Panhandle order. The
Glass II price established by the order
1s a fair and economic measure of the
value of milk in surplus uses in the Texag
Panhandle area.

Durmg the months of July through
February the milk supplies for the Texas
Panhandle market tend to be shorter
than n other seasons of the year. It is
not likely that other source fluld milk
products will be available to the market
at surplus prices. The compensation
payment during these months should be
the difference between the marketing
area uniform price to producers and the
Class I price adjusted to the location of
the plant from which such fluld milk
products are supplied. The relationship
between the supply of milk and the de«
mand for milk in the Texas Panhandle
market during the July through Febru-
ary period tends to fluctuate from year
to year according to marketing condl«
tions. These conditions will generally
prevail elso in surrounding markets
which are potential sources of supply for
unpriced milk. Thus, the rate of com=
pensation payment based on the differ-
ence between Class I and’uniform prices
will adjust itself automatically in these
months according to the changes in the
demand for and the price of outside
supplies. If supplies of producer milk
are relatively plentiful, unpriced milk
can be expected to be cheaper. There-
fore, in order to equalize costs of milk
the rate of compensation payment
should be somewhat higher. On the
other hand, as milk supplies in the area
tend to be shorter, it is to be expected
that the cost of unregulated milk will
mcrease. Under these circumstances
the rate of compensation payment will
be correspondingly less.

In some instances there will be no
and in all cases insignificant transporta-
tion charges per hundredweight expe-
rienced by handlers on other source milic
used in the form of concentrated milk
products under the skim milk equivalent
basis of accounting provided for in the
order. For this reason, other source milic
from such produets should be considered
to be from a source at the location of the
pool plant where it is used. In other
words, the compensation payment on
such other source milk derived from
concentrated products, such as cone
densed milk or nonfat dry milk solids,
which is allocated to Class I milkk will
be equal to the difference between the
market area Class I price and the cor«
responding uniform blend price or Class
IT price, as the case may be. By follow«
mg this procedure, other source milie
denived from Grade A manufactured
products which may be made from pro-
ducer milk in handlers’ plants or pur«
chased from outside sources will be sub-
ject to identical reclassification changes.
This will remove to the greatest extent
that it is administratively possible, any
advantage there may be in utilizing the
products from unregulated sources for
producer milk. It also will tend fo pro-
mote the use and storage of producer
milk in the form of manufactured prod-
ucts during periods when receipts of
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producer milk are greater than the Class
I requirements of the market.

By choosmng a rate of compensation
payment which reflects the cost of the
cheapest other source milk which may
be expected to be available to regulated
handlers, any advantage to one handler
relative to the others in obtaiming such
cheap milk and substituting it for pro-
ducer milk 1n Class I, i1s removed wmsofar
as1s adm1n1§tratively possible, No han-~
dler i1s given the clear opportunity to
gam an unfawr advantage over his com-
petitors which otherwise would esist.
However, if other source milk 1s to be
purchased, the mcentive for purchasmng
the cheapest of such milk remains, be-
cause the lower the price which a han-
dler pays for other source milk, the Iower
will be his total cost of purchasing such
milk, This follows from the fact that
the measure of the compensation pay-
ment 1s an objective one and does not
depend upon the particular price which
the handler paid for the other source
milk.

As mdicated elsewhere m this decision,
the process of marketwide pooling cre-
ates special mcentive for milk to come
mto the market to gamn certamn advan-
tages. Such milk would not be asso~
ciated with the market in the absence of
regulation.

The act requres that prices fixed
under the order for milk purchased from
producers or associations of producers be
uniform as to all handlers, subject only
to usual adjustments, such as those for
butterfat content and location of the
milk. The only prices fixed under the
order are those for producer milk, and
it 1s hereby determned that they are
uniform as requred by the act. Class
prices for pool milk under the order are
for raw milk as received from farmers,
1. 0. b. the loading platform at the plant
where first recexrved.

In calculating the payments on other
source milk the Class I price must relate
to and be fixed as of the pomnt where the
milk 1s received from farmers at the first
receiving plant, so as to be properly com-

parable with the mimimum Class I price-

for producer milk at that level of mar-
keting. No allowance should be made
for subsequent handling costs and profits
m this farm level comparison between
producer and other source milk because
such costs and profits attach at stages of
marketing subsequent to the basing
pomnt to which minimum Class I prices
for producer milk refer. They are mn
no way regulated by the order with re-
spect to producer milk. Neither the act
nor the proposed order contemplates,
authorzes or provides for the regulation
of subsequent handling charges or profits
or the establishment of uniform resale
prices between handlers, whether the
milk be from producers or other sources.
The compensation payments heremn
~provaded are not only incidental, but
necessary to sustain the classification
and pricing of milk according to its use
m the markef. The rates of payment
specified are those which are necessary
and appropriate to accomplish this pur-
pose.
Testimony 1n the hearing record con-
cermmng availability of milk supplies to
Texzas Panhandle handlers mdicates that
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the rate of payment recommended here
will tend to equalize the competitive posi-
tion of priced and unpriced mill:, and
will<avoid displacement of producer miliz
for reasons of cost. However, if expari-
ence proves that milk is available to
handlers in the future at prices different
than those now indicated, or that such
payments otherwise interfere with the
purposes of the order, then it will be
necessary to reconsider the rate of com-
pensation payment on the basis of that
experience.

In addition to that other source milkc
which would enter the marketinT area
through pool plants, some nonpgol milkz
may be distributed within the marketine
area from nonpool plants. It would not
be possible to stabilize the market under
the classified pricing program if distri-
bution in the marketing area of unpriced
milk from nonpool plants without com-
pensation payments were allowed. Such
milk should be classified and priced the
same as unpriced milk distributed
through any other channels.

Handlers distributing such unpriced
milk in the marketing area from non-
pool distributing plants have the same
opportunity to buy milk at the opportu-
nity cost level as do the operators of
pool plants who purchase other source
milk, Such milk may be purchased and
distributed in the marketing area. In
addition, however, the operator of the
nonpool plant in all probabllity has sur-
plus milk in his own plant which he
would want to dispose of on any basis
which would yield a higher return than
the surplus value. It would be particu-
larly easy to dispose of such milkk for
Class I use in the marketing area by
supplying contract business such as
hospitals and defense establishments.
With surplus outlets as the alternative,
and no compenszation payments to male,
the nonpool handlers would have consid-
erable mcentive or margin to underbid
the seller of priced milk for such cales.
A nonpool plant mirht also use such
price advantage in selling his surplus
milk to Class I outlets for the purpose
or establishing a regular trade on retail
or wholesale routes to homes and stores
in the marketing area. The nonnool
plant might sell up to 15 percent of its
milk into the marketing area as Class I
without hecoming subject to resulation.
To allow a nonpool plant to use its sur-
plus milk in this manner for establish-
ing a regular trade in the marketins area
without compensation payments would
mean that such plant would _have a
marked competitive advanta~e over res-
ulated handlers selling priced mill;. Such
conditions. could readily lead to disor-
derly marketing conditions.

It 1s considered inappropriate alzo to
subject a plant to full resulation if only
a small share of its milk is sold in the
marketing area. Such regulation might
place a plant of this kind at a distinet
disadvantage in relation to its unresu-
lated competition. In some caces, a non-
pool plant may be disposing of a larger
share of its milk as Class X than the aver-
age utilization for the market. In such
cases, the compensation payments here-
in provided might cost the handler le:zs
than the egualization payments cuch
plant would pay into the marketwice
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pool if fully rezulated as a pool plant.
In thece instances, the sale of small.
quantities of mill: in the marketing area
would be more lilzely to take place under
the compensation payment prowvisions
herein provided than if full rezulation
were extended to all plants.

The rate of compensation payment
provided for nonpool plants mahng dis-
tribution directly in the marieting area
should be the some as that for ponl
plants which obtain and use unoriced
milk In Class I. The admimstrative
feasibllity of any other methed of levy-
in~ compznsation payments is substan-
tially the same as that described 1n the
case of unpriced millz distributed n the
marketing area by poolplants.

No compensation payments should b2
required on milk elassified and priced as
Clacs T under another Federal mill: mar-
keting order. The minimum nrices for
Class I mill: under other Federal orders
where Texas Panhandle handlers misht
obtain supplemental supplies approxi-
mate or exceed the Texas Panhandle
Class I prices, as adjusted for logation of
the supplying plants. Since handlers
operating plants under other Faderal
orders must pay for producer milkz on a
utilization basis, they would not b2 1n a
position to unload their surplus producsr
mill: into the Texas Panhandle mariets
for Class I use at less than Class I priees.
If it should develop that such other
plants have Class I sales In excess of
producer milk and a compansatory pay-
ment i not applicable to such mills,
further consideration may b2 given to
the qucstion of a payment on such milkz.

Any funds collected in the form of
compensatory payments should be added
to the producer-settlement fund. It 1s
the purposs of the order to insure that a
sufilcient and dependable supply of qual-
ity mill: be available for Class X needs of
the marizef. To the extent that Class I
sales arg displaced throuch the dispos-
tion of surplus milk from unpriced
sources, producers stand to lose mcome
from the sale of mill: to the mariket
which they are expected to supply. This
loss of income would mean that the
prices contemplated under the order
would not be realized by producers. As
a result, production mught suffer, mn
which cace consumers would stand fo
lose because of the disappearance of millz
supplies from the rezular and depznd-
able sources which have providzd millz fo
the market on a year-round basis.
Otherwice, Class I prices would have to
be increaced to offset the loss of imncome
to producers. There is no alternatwve
source of dependable millz supplies which
would cost consumers less over a pariod
of time than the milkk supplied by the
regular producers. Thus, there 1s jus-
tification in terms of overall bensfit to
the marizet for returning to producers
the diffcrence between the value of such
milk: at its opportunity cest, which
would otherwise be its value to the sslier,
and the Class I price. There 1s no other
alternative disposition of funds from
compensation payments under the au-
thority of the act other than that heremn
provided.

It is necessary that the order spzcify
the handler who is oblizated to male the
compzncation payments. If the un-
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priced milk is distributed in the mar-
-keting area from a mnonpool plant, the
operator of such plant should make the
payment. In the case of supplemental
milk received at pool plants from un-
priced sources, either the buymg or
selling plant mght be assessed. From
the standpomnt of the economics i1n-
volved, it would make no difference, since
the amount of payment would be the
same in both cases.

From the standpomt of administration
and enforcement, it would be much eas-
ier and simpler for the regulated plant
to make the payment. The market ad-
ministrator has regular dealings with
the pool plant handler. Such handler
would be expected to know and under-
stand the terms and provisions of the
order. He 1s the handler who assumes
the responsibility for distributing the
milk in the regulated market. Whether
or not a compensation payment would
be required would depend upon the ap-
plication of the allocation provisions of
the order to the pool plant of the re-
ceiving handler.

The seller, on the other hand, would
not be aware until later whether a com-
pensation payment would be requred,
and might not even know at the time
of the sale, particularly if the sale took
place through a broker, whether or not

« Iis milk would be moved to a regulated

market for disposition. If enforcement
proceedings were to be required, it would
be more convenient and logical to bring
the case to court in the area of the reg-
ulated market where the problem arose.

The compensation payments heremn
provided will not prohibit the marketing
of milk nor limit the marketing of milk
products from any production area of the
United States. The rate of payment
required would be uniform for.all plants
similarly situated with respect to their
location 1n relation to the marketing
area.

The quantity of milk and milk prod-
ucts which may be sold i any regulated
market is dependent at least to some ex-
tent upon the price fixed under the order
for the particular class of utilization.
Such influence should not be construed,
however, as a limitation of the type pre-
cluded under the act. No price can be
fixed without influencing, to some ex-
tent, the quantity of milk and milk prod-
ucts which may be seld from either reg-
ulated or unregulated sources. No
quantitative limitations are imposed in
the proposed order on the amounts of
unpriced milk which may be disposed of
in the marketing area nor does it pro-
hibit such use or any other use of un-
priced nonpool milk or milk products.
The compensation payment herewith
provided will not discriminate against
producers by areas, but will provide for
equalization of competitive prices by
tybe of transaction with respect to reg-
ulated and unregulated milk,

The payment will not deprive sup-
pliers of unpriced milk of a high priced
market which they would otherwise en-
joy. The alternative sale value of the
unpriced milk 1s recogmized, and this
value is returned to these sources when
sale is made to'the ‘Texas Panhandle
market. If marketing facilities and out-
lets are such that it 1s advantageous
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for nonpool plants to dispose of their
surplus milk to the Texas Panhandle
Class I markef, under the provisions of
the attached order, they may be™ex-
pected to-and undoubtedly will do so, and
the return they receive should be the full
surplusTvalue for such milk.

‘The compensation payment herewith
provided has as its primary purpose the
elimnation of economic incentives—for
handlers to use unpriced niilk to displace
mimmum priced milk 1n Class I sales.
The rate of payment found to be appro-
priate for this purpose 1s one which rec-
ognizes general competitive conditions
mn the purchase and sale of regulated
and unregulated milk. It 1s recognized,
however, that general competitive con-
ditions do not prevail 1n all cases. Each
handler 1s situated differently and each
mdividual fransaction i1s ‘made under
different circumstances. It is not pos-
sible, however, to adjust prices or pay-
ments to mdividual circumstances or
transactions. Such an individual ap-
proach would not be admimstratively
or economcally feasible. Compensatory
payments must therefore be applied at
a definite and specified rate applicable
to all handlers smmilarly situated. No
smgle rate of payment can be deter-
mined, however, which would result in
complete equality of cost to all handlers.
Consequently, mstances will undoubtedly
arise which will appear to indicate that
the objectives of the compensatory pay-
ment are not bemng achieved in par-
ticular cases. In some cases, the
payments required may seem harsh.

It 1s necessary in seeking an overall
solution to problems of this nature to
adopt provisions which~will be reason-
able and as liberal as possible, and at
the same f{ime will still guarantee the
antegrity of regulation. To provide in-
adequate payments would leave the door
open to practices which would render
the program meffective, Commerce 1n
milk 15 entirely at the option of han-
dlers. They are free to complete only
those transactions which are most fa-
vorable to themselves. Order provisions
must recogmze this fact. They must
recognize, also, that the varymg con-
ditions under which milk transactions
occur give rise to great complexity and
some doubtful circumstances. Where
marginal problems arise, they must be
resolved i favor of producers under the
order, otherwise the advantage may go
to unregulated milk and to dealers and
farmers who are not required to abide
by any rules of procedure or price
making.

(d) Distribution of the vroceeds to
producers. A marketwide equalization
pool should be included in the order as
a means of distributing to producers the
proceeds from the sale of thewr milk,
Such a pool will assure each producer
supplying the market that he will re~
cewve a return based on his pro rata
share of the Class I sales of the entire
market. The “blend” “base” and “ex-
cess” prices, as the case may be, thab
a producer receives will depend on the
overall utilization of all producer milk
recewved at the pool plants of all reg-
ulated handlers during the month. Al-
though each handler subject to the
order will be required to pay uniform

’

prices for producer milk in accordance
with the classification of such milk put«
suant to the order, the minimum blend
prices payable to producers will be the
same for all producers in the market,
rrespective of the use made of such milk
by the individual handler,

The uniformity of payments to pro-
ducers which is provided under a markot-
wide pool permits s handler elther to
mawmtain a manufacturing operation i
his plant to handle the seasonal and
daily reserve supplies of milk or to limit
the operation at his plant to the han-
dling of milk for Class I purposes only,
without affecting the blend prices pay-
able to his producers as against other
producers in the market, The facllities
m the plants of Texas Panhandle han-
dlers for handling producer milk which
is 1 excess of that nceded for Class I
purposes, vary considerably. Some of
the handlers are equipped to handlo
limited amounts of the seasonal reserve
supplies of milk in the market. Most
of the Texas Panhandle handlers, how-
ever, have very limited facilities in theiy
prlants for the manufacture of daitry
products. Under these conditions a
marketwide pool 1n the Texas Panhandle
marketing area will facilitate the mar-
keting of producer milkz. A marketwide
pool will meke it possible for the pro«
ducers’ associations to assist in diverting
seasonal reserve milk and thus keeping
producers on the market which are
needed to fulfill the year-round require«
ments of the market. It assists in
spreading the cost of carrying the neces«
sary reserve for the market among all
producers where otherwise this burden
may be placed on individual groups of
producers. A marketwide pool will
thereby contribute to market stability
and the attainment of an adequate and
dependeble supply of producer mills,

Base and excess plan, A “base and
excess” plan of distributing the returns
for milk among producers should be eme
ployed in connection with the market.
wide pool.

Base and excess plans, although they
vary considerably among Handlers, havo
beean commonly used throughout thd
milkshed area. The base and excess
method of distributing milk returns dur-
g the months of heaviest production
has wide support among both producery
and handlers -and should be continued,
Interruption inl the use of a base plan at
this time might result in increased
seasonality of production to the detri~
ment of the market.

Because of the sessonal variations in
the production of milk, there is need for
an meentive to maintain production in
the fall and winter months relative to
spring and summer levels. Some hanw
dlers have difficulty in utilizing efficiently
all milk delivered to them in the months
of seasonally high production. By pro-
viding returns related directly to a pro-
ducer’s ability to deliver additional milk
1n the fall and winter as compared with
deliveries during the season of flush pro-
duction, a more even milk production
pattern will be encouraged.

The base-excess plan provided in the
attached order would establish for each
producer 1 the market a base which
would depend upon his deliveries of millz

-
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to pool plants during the months of Sep-
tember through December. During these
months, as well as all other months in
the period of July through February,
producers would receive the marketwde
blend or uniform price for ail milk which
they deliver to pool plants.

For each of the months of March
through June separate uniform prices
for “base milk” and “excess milk” would
be computed so that Class I sales would
first be allotted to base milk. Base milk
would be milk received at a pool plant
from a producer during any of the
months of March through June which
1s not 1 excess of an amount equal to the
daily base of such producer multiplied
by the numbgr of days m such month.
Class IT disposition 1n the.market would
first be allotted to excess milk. If Class
I disposition 1s more than the base milk
recewved from producers in any month,
such additional Class I milk would be
allocated to excess milk and the excess
blend price increased accordingly.

The daily base of each producer would
be calculated by the market admmstra-
tor by dividing the total pounds of milk
received at all pool plants from such
producer durmmg the months of Septem-~
ber through December by the number of
days from, the first day such milk 1s
recewed during those months to the las
day of November, mnclusive, but not less
than 112 days. On or before February
15 of each year the market admin-
istrator would be required to notify each
producer and the handler receiving milk
from him, the daily hase established by
such producer.

It was proposed by producers that
February also be included mn the base
operating period. The record does not
indicate that February i1s a month of
high production or that the handling of
reserve supplies of milk for“the Texas
Panhandle market during that month 1s
burdensome. In fact, m recent years
producer receipts 1n the market during
February have been comparatively low
in relation to receipts in other months
of the year.

The uniform prices, mcluding uni-
form base and excess prices, which are
required to be paid producers by each
handler should be computed for milk
contaiming 4.0 percent butterfat which
1s 1n accordance with past and current
market practice. In distributing pro-
ceeds to producers, a differential should
be applied to recognize different values
of milk in accordance with its butterfat
content. This differential should be de-
termimed on the basis of the weighted
average value of producer butterfat ac-
cording to its utilization at the class
prices of the order.

Location differentials heretofore dis-
cussed should be applied to prices paid
producers for base milk. Since excess
milk .will represent principally producer
milk classified in Class II to which no lo-
cation differential 15 applicable, the pro-
ducer price for excess milk should
likewise not be subject to the location
differential provision of the order.

It 1s necessary to provide certain rules
in connection with the establishment
and transfer of bases 1n order to provide
reasonable admimistrative workability of
the plan. Such rules should outline
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specifically the method for caleulating
the base for each producer and set forth
clear]ly and urequivocally the procedure
to he followed for transferrins baces.
It 1s desirable that the need for adminis-
trative discretion and restrictive condi-
tions in connection with the application
of the base rules be kept at a mini-
mum. To accomplish this, it is neees-
sary that transfer of bases be limited to
the entire base of a producer.

It 1s recognized, that a producer who
adjusts his production under the bace-
excess plan to even out seasonml varla-
tions may suffer financial loss if he must
discontinue production before haviny
availed himself of the benefit of the bace
earned by him. It was proposed by pro-
ducers at the hearing that in the event
of death, retirement or entry into mili-
tary service, a producer would he per-
mitted to transfer his base to a member
of his immediate family who carries vn
the dairy operations. In addition, it
was proposed that a base be transfera-
ble by a producer discontinuing produc-
tion to a person to whom the entire herd
of such producer was sold.

The base rules relative to the transfer
of hases which were proposed by pro-
ducers lend themselves to various inter-
pretations and would tend to result in
numerous administrative determinations
by the market administrator. For ex-
ample, producers at the hearing were
not explicit as to what would constitute
retirement of a producer under this
proposal.

The term “retirement” could be Inter-
preted in numerous ways and by various
standards to mean any producer who
was going out of the dairy business, It
would be impracticable for the marl:et
administrator to interpret such a term
precisely. Moreover, rerardless of the
interpretation. which may he applied,
producers might be encourased to resort
to subterfuge if they stand to lose be-
cause of operation of the base rules. To
circumscribe in an unnecessarily restric-
tive manner the rules for the transfer
of hases might frequently result in undue
hardship on producers who must liqui-
date their business at a time other than
at the begmmning of a base forming
period.

A free transfer of entire hases as pro-
posed herein will facilitate the opera-
tion and contribute toward carrying out
the intent of the base-excess plan. The
purpose of the base-excess plan is to
encourage fall production by providing
for each producer to share in the Class X
market during the spring months of hich
production along with other producers
in proportion to his deliveries to the
market during the preceding {fall
months. Transfers of bases as hereln
recommended will give added assurance
to a producer that he will have the full
benefit of the base he has made whether
or not he is able to continue mili pro-
duction for his own account through the
followme months of fiush production.
This assurance should increase the ef-
fectiveness of the base-excess plan in
encouraging production of milk during
the months of the year when it is most
needed on the market,

Bases should be transferred by the
market administrator to be effective only
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on the firct doy of 2 month follownz
receipt of a statement, on an approved
form, showingy the holder of such bass,
the person to whom it is to b2 trans-
ferred and signed by both partiss.

Payment to producers. The order
should provide that each handler shall
pay each producer for millk received from
such producer, and for which parment 13
not made to a cooperative assaciation,
at not less than the applicable uniform
price(s) on or bafore the 15tk day after
the end of each month. Since it has
becn the practice in this area for han-
dlers to pay producers semi-monthly,
provision should b2 made for partial pay-
ments to such producers on or bzfore the
1ast day of each month for millz deliv-
ered duriny the first 15 days of such
month at not less than the Class IT millz
price per hundredwei~ht for the preced-
in7 month. INo adjustment for butterfat
content is required on such partial pay-
ment.

It was proposed by producers that pro-
vislon be made for o cooperative associa-
tion to receive payment for the producer
milkz which it causes to be delivered fo a
pool plant. The taking of title to milk of
its members and the blending of the pro-
ceeds from the sale of such milk will tend
to promote the orderly marketing of milk
and will assist the cooperative associa-
tion In discharging its responsibility to
its members and to the market and such
functions can be accomplished more ex-
pediently if the association is collectinz
payments for the sales of membars mill.

The contract with its members of the
principal cooperative in the marizet au-
thorizes it to collect payment for thewr
milkz. The act provides for the payment
by handlers to cooperative associations
of producers for millz delivered by them
and permits the blending of all proceads
from the sale of members’ millk., It 1s
concluded, therefore, that each handler
shall, if requested in writing by @ coop-
erative aczociation, pay such association
an amount equzal to the sum of the mmdi-
vidual poyments otherwise payable to
such producers. Handlers should be re-
quired to make such payments to the
cooperative aszociation on or bafore the
26th of the month for mill: received dur-
ine the first 15 days of the meonth and
make the final settlement for milkz re-
celved during the month on or kefore the
13th day of the followin month.

Provision should also bz made for the
handler, if authorized in vriting by the
proeducer, to make proper deductions for
goods or services furnished to or for pay-
ments made on bzhalf of the producer.
At the time final seitlement is made for
milk received from praducers during the
month, the handler should b2 requred to
furnish to each producer a supporting
statement. Such statement should shovr
the pounds and butterfat tests of milk
received from him, the rate(s) of pay-
ment for such mill: and a descmiption of
any deductions claimed by the handler,

Producer-settlement jfund. Bzcause
all producers will receive payment at the
rate of the marketywide uniform price(s)
each month and because the payment
due from each handler for producsr
millz at the applicable class prices may
be more or less than he is required to
pay directly to producers, & method of
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equalizing this difference is necessary.
A producer-settlement fund should be
establishéd for this purpose. A handler
whose obligation for producer milk re-
ceived during the month 1s greater than
the amount he 1s requred to pay pro-
ducers for such milk at the applicable
uniform price(s) would pay the differ-
ence into the producer-settlement fund,
and each handler whose obligation for
producer milk 1s less thah the applicable
uniform price value would receive pay-
ment -of the difference from the fund.
Provision for the establishment and
maintenance of the producer-settlement
fund as set forth in the attached order
is sumilar to that contained in all other
Federal orders with marketwide pools.

Experience has indicated that it 1s
desirable to set aside a reasonable re-
serve or balance mn such fund at the end
of each month. Such a reserve 1s neces-
sary in order to provide for contingencies
such as the failure of a‘handler to make

.payment of his monthly billing to the
fund or the payment to a hindler from
the fund by reason of an audit adjust-
ment. The reserve, which would be op-
erated as a revolving fund and adjusted
each month, 1s established in the
attached order at not less than four nor
more than five cents per hundredweight
of producer milk 1 the pool for the
month. The unobligated balance in the
producer-settlement fund remaming
from the preceding month would be
added to the values used in calculating
the uniform prices each month. The
amount of the reserve which 1s provided
herem should be adequate to enable the
producer-settlement fund to perform its
function efficzently.

As indicated elsewhere 1n this decision,
compensatory payments received by the
market admmstrator from any handler

would be deposited in the producer-
settlement fund. Money thus deposited
into the producer-settlement fund would
1 be included in the uniform price com-
putation and thereby be distributed to
./ all producers on the market.

In order that producers may be paid
in full no later than on the dates pre-
seribed in the order, it 15 necessary that
payments owed the producer-settlement
fund be made promptly. This 1s neces-
sary so that money will be available to
the market administrator to make pay-
ment to those handlers to whom money
is due from the fund so that they may
make payment in full to their producers.
A handler’'s failure to make payment
when due to the producer-settlement
fund could obstruct the clearing of the
producer equalization pool. »

Sufficient time 1s provided 1n the order
Letween the billing date and the due
date of the various payments which are
required to be made to the market ad-

mmustrator. If payments to the market
administrator are not made when due,
interest should be charged at the rate
of 6 percent per annum. Such charge 15
unot a penalty but represents a fair mter-
est rate for the use of money. Charging
interest will avoid giving a handler any
incentive to retamn money tediporarily
for use m his business at no cost until
{ compliance can be enforced,

If at any time the balance in the pro-

; ducer-settlement fund 1s insufficient to
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cover payments due to all handlers from
the producer-settlement fund, payments
to such . handlers would be reduced uni-
formiy per hundredweight of milk,
The handlers may then reduce payments
to producers by an equivalent amount.
The remaming amounts due such han-
dlers from the fund would be paid as
soon as the balance 1in the fund becomes
adequate to meet such payments, and
handlers would then complete payments
to producers. In order to reduce the
possibility of this occurring, milk re-
ceiwved by any handler who has not made
the payments requred of him mto the
producer-settlement fund would be
elimmated in the computation of the
uniform prices 1n subsequent months'
until such handler has completed all de~
linquent payments.

(e) Addmunustrative provisions. Pro-
visions should be mncluded in the or-
der with respect to the administrative
steps necessary to carry out the pro-
posed_regulation.

In addition to the definitions discussed
earlier 1n this decision which define the
scope of the regulation, certain other
terms and definitions are deswrable mn
the interest of brevity and to assure that
each usage of the term denotes the same
meamng. Such terms as are defined in
the attached order are common to many
other Federal milk orders.

Market Admwnstrator Provision
should be made for the appointment by
the Secretary of a market administrator
to adminster the order and to set forth
the powers and duties for such agency
essenfial to the proper functioming of
such office.

Records and reporfs. Provisions
should be included i1n the order requur-
g handlers to mawmntamm ‘adequate rec-
ords of theiwr operations and to make
reports necessary to establish classifica-
tion of producer milk and payments due
therefor, Time limits must be pre-
seribed for filing such repogts and for
making the payments to producers.

Handlers should mamtain and make
available to the market adminstrator
all records and accounts of their opera~
tions, together with facilities which are
necessary to determine the accuracy of
information reported to the market ad-
mimstrator or any other information
upon which the classification of producer
milk depends. The market admimsfra-
tor must likewise be permitted to check
the accuracy of weights and tests of milk
and milk products received and handled,
and to verify all payments requred
under the order?

As indicated elsewhere 1n this decision
detailed reports to the market admin-
istrator and complete records available
for his mspection by all handlers would
be used to determme whether the plants
of such handlers qualify as pool plants.
Reports of handlers operating nonpool
plants from which flmd milk products
are distributed in the marketing area
are needed by the market administra-
tor 1n order to compuie the amounts
payable to the producer-settlement fund
on such unpriced milk,

In addition to the regular reports re-
quired of handlers, provision 1s made for
a handler to notify the market admmis-
trator when he intends to divert pro-

ducer milk or when he intends to import
other source milk. This will facilitato
the check-testing program of the mar-
ket administrator. Such information on
a marketwide basis also may assist han-
dlers in locating local sources of producer
milk and expedite the transfer of suclt
milk -among handlers.

It is necessary that handlers retain
records to prove the utilization of tho
milk and that proper payments wero
made to producers. Since the- books
and records of all handlers cannot be
completed or audited immediately aftor
the milk has been delivered to a plant,
it therefore becomes necessary to keop
such records for a reasonable period of
time,

The order should provide limitations
on the period of time handlers shall be
required to retain such books and records
and on the period of time in which
obligations under the order shall ter-
minate, *Provision made in this regard
1s identical in principle with the gen-
eral amendment made to 21l milk orders
in operation on July 30, 1947, following
the Secretary’s decision of January 26,
1949 (14 P R. 444) That decision
covering the retention of records and
limitation of claims is equally applicable
in this situation and is adopted ay a
part of this decision.

Expense of administration. Each
handler should be required to pay the
market administrator,. a8 his pro rata
share of the cost of administering the
order, not more than 5 cents per hun-
dredweight, or such lesser amount ag
the Secretary may from time to timo
prescribe, on (a) producer milk, (b)
other source milk st & pool plant which
1s classified as Class I milk, and (¢) Class
I milk disposed of on routes in the mar-
keting area from a nonpqol plant which
1s not fully subject to the classiflcation,
pricing and pooling provisions of another
order 1ssued pursuant to the act.

The market administrator must have
sufficient funds to enable him to admin~
1ister properly the terms of the order.
The act provides that such cost of ad-
ministration shall be flnanced through
an assessment on handlers. One of the
duties of the market administrator is to
verify the receipts and disposition of
milk from all sources. The record indi«
cates that other source milk is received
by some handlers to supplement local
producer ‘supplies of miilk. Equity in
sharmeg the cost of administration of the
order among handlers will be achleved,
therefore, by applying the administra-
tive assessment fo all producer milk
(which 1ncludes a handler’s own produc-
tion) and other source milk allocated to
Class I milk.

Plants not subject to the classification
and pricing provisions of the order may
distribute limited quantities of Clags X
milk in the marketing area. The rec-
ords of such plants must be checked to
verify their status under the order. As-
sessment of administrative expense with
respect to such milk sold in the market-
ing area will help to defray the costs of
such verification.

In view of the anticipated volume of
milk and the costs of administering
orders in markets of comparable circums-
stances, it is concluded that an initial
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rate of 5 cents per hundredweight is
necessary to meet the expenses of ad-
mnstration. Provision should be made
to enable the Secretary to reduce the
rate of assessment below the 5 cents per
hundredweight maximum without neces«
sitating an amendment to the order.
This should be done at any time ex-
perience in the market reveals that a
lesser rate will produce sufficient revenue
to administer the order properly.

MMarketing services. Provision should
be made 1n the order for furnishing mar-
keting services to producers, such as
verifying of tests and weights and fur-
mshing market information. These
services should be provided by the mar-
ket admumistrator and the cost should
be borne by the producer recewving the
service. If a cooperative association 1s
performing such services for any mem-
ber producers and 1s approved for such
activities by the Secretary, the marke§
admunistrator may accept this in lieu
of his own service.

There 15 a2 need for a marketing serv-
1ces program in connection with the ad-
ministration of an order mm this area.
Orderly marketing will be promoted by
assurmg individual producers that pay-
ments receiwved for their milk are based
on the pricing provisions of the order,
and reflect accurate weights and tests
of such milk. To accomplish this fully,
it 1s necessary that the butterfat tests
and weights of mdividual producer de-
liveries of milk as reported by the han-
dler be verified for accuracy.

An mmportant phase of the marketing
service program 1s to furnish producers
with current market information. De-
tailed information regarding marked
conditions is not now regularly available
either to producers or to cooperative
associations. Efficiency in the produc-
tion, utilization and marketing of milkk
will be promoted by the dissemination
of current information on & marketwide
basis to all producers.

To enable the market admmstrator
to furnish such services, provision should
be made for a maximum deduction of 6
cents per hundredweight with respect to
receipts of milk from producers for
whom he renders marketing services.
Comparnson of the extent of the milk-
shed and the volume of milk involved
with that of several other markets now
under Federal regulation indicates that
this will reflect the maximum cost of
such services. If later experience indi-
cates that marketing services can be
performed at a lesser rate, provision is
made for the Secrefary to adjust the
rate downward without the necessity of
a hearing.

General Findings. (2) The proposed
marketing agreement and the order, and
all of the terms and conditions thereof,
will tend to effectuate the declared policy
of the act;

(b) The parity prices of milk as de~
termined pursuant to section 2 of the ach
are not reasonable 1n view of the price of
feeds, available supplies of feeds and
other economic conditions which affect
market supply of and demand for milk 1n
the marketing area, and the mmmmum
prices specified 1n the proposed market-
ing agreement and the order are such
prices as will reflect the aforesaid fac-
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tors, insure a sufiiclent quantity of pura
and wholesome milk and be in the public
interest; and

(¢) The proposed order will remulate
the handling of milk in the same man-
ner as, and will be applicable only to
persons in the respective classes of in-
dustrial and commercial activity specl-
fled in a marketing arreement upon
which g hearing has been held.

Rulings on proposed findings and con-
clusions. Written arguments and pro-
posed findings and conclusions submit-
ted on behalf of interested persons were
considered, along with the evidence in
the record, in making the findin=s and
reaching the conclusions herein cob
forth. To the extent that the propoced
findings and conclusions differ from the
findines and conclusions contained
heremn, the specific or impHed requests
to make such findings are denied beeause
of the reasons stated in support of the
findings and conclusions in this decision.

Recommended marketing agrecinent
and order ‘The following order is rec-
ommended as the detailed and appro-
prniate means by which the foresoing
conclusions may be carried out. The
recommended marketine asrecment is
not included in this decision beeauce the
regulatory provisions thereof would b2
identical with those contained in the
order.

DEFLITIONS

§911.1 Act. *“Act” means Public Ach
No. 10, 73d Congress, as amended, and as
reenacted and amended by the Arricul-
tural Marketing Arreement Act of 1937,
as amended (7 U. S. C. 601 et seq.).

§911.2 Secretary. “Secretary' means
the Secretary of Agriculture of the
United States or any other ofilcer or cm-
ployee of the United States authorized
to exercise the powers or to periorm the
gllx:ies of the said Secretary of Aaricul-

€.

§911.3 Department. “Department”
means the United States Department of
Agriculture or any other Federal asency
authorized to perform the price report-
ing functions of the United States Dz~
partment of Agriculture.

§911.4 Person, ‘“Person’” means any
indindual, partnership, corporation, ag-
sociation, or other business unit.

§9115 Cocperatire essociation.
“Cooperative association” means any co-
operative marketing asseciation which
the Secretary determines, after applca-
tion by the association:

(a) To be qualified under the provi-
sions of the act of Congress of February
18, 1922, as amended, knovn o35 the
“Capper-Volstead Act”* and

(b) ‘To have full authority in the sale
of milk of its members and to be enTased
1n making collective sales of or marlet-
ing milk or its products for its members.

§911.6 Tezas Panhandle marlcling
area. “Texas Panhandle marketing
area,” hereinafter called the “marketing
area,” means all the territory within the
counties of Armstronsg, Briccoe, Carcon,
Dallam, Deaf Smith, Donley, Gray, Holl,
Hansford, Hartley, Hemphill, Hutchison,
Moore, Oldham, Ochiltree, Potter,
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Randall, Rokerts, Shorman and WWhezler,
all in the State of Tezas.

§ 8117 Producer. “Producer” means
any percon, except o producer-handler,
who produces millz in compliance with
Grade A Inspzction reguirements of o
duly constituted health authority, which
millz is (a) received at a paol plant, or
(b) diverted from o pool plant to o non-
pool plant for the account of either the
operator of the pool plant or a coopsra-
tive acsoclation (1) any day durmgz the
months of March throush June and (2»
on not more than 15 days dunnz anv
of the months of July throuch Febru-
ary* Provided, That mills diverted pur-
cuant to this cection shall be deem=31
to have becn recelved at the locafion
of the plant from which diverted.

8§ 911.8 Dictributing plant. “Disftrib-
uting plant” means a plant which is ap-
proved by an appropriate health author-
ity for the pracez:zing or packacinz of
Graode A millz and from vwhich any fimd
mills product {5 dicposed of durnz the
month on routcs (including routses opzr-
ated by vendors) or through plant stores
to retoil or wholesale outlets (ezespt
pool plants) located in the morieting
arca.

8011.9 Supply plant. “Supply plont™
means a plant from which mill:, siam
mill: or cream which is aceceptable to
the appropriate health anthority for dis-
tribution In the marlketing area under o
Grade A label is shipped durmz the
month to a pool plant qualified pursuant
to §911.10 (2).

§ 91110 Pool plant.
means:

(a) A distributing plant from vhich a
volume of Clacs X mill: equal o not 1255
than 50 porcent of the Grade A mill:
vecelved at such point from dairy farmsers
and from other plants is dispaz2d of dur-
in~ the month on routes (includiny
routes opzrated by vendors) or throuzh
plant stores to retail or wholesale outlats
(except paol plants) ond not 1235 than
15 pereent of such receipts are so dis-
pozed of to such outlets in the morzeting
areas Provided, Thot if o portion of 2
plant is physieelly apart from the Grads2
A portien of such plant, is epzrafed
ceparately and is nob approved by any
hezlth authorities for the reczaving,
proccosing or packaging of any Amid mills
product for Grade A disposition, it shall
not be consldered os part of 2 padl plant
pursuant to this seetion.

(b) A supply plant from which the
volume of fluid millz products shopzd
durin~ the month to pool plants gualified
pursuant to paracraph (@) of this sze-
tion is caunl to not less than 50 pareznt
of the Grade A mill; received at such
plant from doiry farmers during such
month: Prorvided, That if such shanments
are nob lezs than 75 percent of the re-
coipts of Grade A millz at such plant
during the immediately preceding period
of September throuzh Novembsr, such
plant may, upon vritten application o
the moriket admimstrator on or bzfore
Iarch 1 ¢f any yeor, b2 desiznated 23 o
ngol plant for the months of Ilarch
tarourh June of such year: And promdel
jurther That if o portion of a plant .
poysically apart from the Grade A pir-

¢Poal plant”™
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tion of such plant, 1s eperated separately
and is not approved by any health au-
thority for the receiving, processing. or
packaging of any fluud milk product for
Grade A disposition, it shall not be con~
sidered as part of a pool plant pursuant
to this section.

§911.11 Nonpool plant. “Nonpool
plant” means any milk manufacturing,
processing or bottling plant other than
& pool plant.

§911.12 Handler ‘“Handler” means:
(a) Any person in his capacity as the
operator of one or more distributing or
supply plants, or (b) any cooperative
association with respect to the milk from
producers diverted by the association for
the account of such association from a
pool plant to 2 nonpool plant.

§ 911.13 Producer-handler “Produc-
er-handler” means any person who op-
erates a dawry farm and a distributing
plant but who receivés no milk from
other dawry farmers.

§911.14 Produter milk. *“Producer
milk” means only that skim milk or but-
terfat contained in milk (a) received at
the pool plant directly from producers,
or (b) diverted from a pool plant to a
nonpool plant in accordance with the
conditions set forth in § 911.7.

§ 911,15 Fluwd milkk product. “Fluid
milk product” means milk, skim milk,
buttermilk, milk drinks (plain or fla-
vored) cream, or any mxture i fimd
form of skim milk and-cream (except
storage cream, aerated cream products,
eggnog, 1ce cream mix, evaporated or
condensed milk, and sterilized products
packaged in hermetically sealed con-
tainers)

§911.16 Other source milk. “Other
source milk” means all skim milk and
butterfat contained m:

(a) Receipts during the month in the
form of flmd milk products except (1)
fluid milk products received from pool
plants, or (2) producer milk; and’

(b) Products other than fllud milk
products from any source (including
those produced at the plant) which are
reprocessed or converted to another
product m the plant during the month.

§911.17 Chicago butter price. “‘Chi-
cago butter price” means the simple av~
erage as computed by the market ad-
minmstrator of the daily wholesale sell-
ing prices (usimng theé mudpomnt of any
range as one price) per pound of 92-
score bulk creamery butter at Chicago
as reported during the month by the
Department,

§911.18 Base milk. “Base milk”
means milk received at a pool plant from
8 producer durmng any of the months of
March through June which 1s not mn
excess of such producer’s daily base com-
puted pursuant to § 911.95 multiplied by
the number of days in such month.

§ 911.19 Excess milk. “Excess milk”
means milk received at a pool plant from
a producer during any of the months of
March through June which 1s 1n excess
of base milk received from such pro-
ducer during such month, and milk
recelved during such month from a pro-
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ducer for whom no base can be com-
puted pursuant to § 911.95.

MARKET ADMINISTRATOR

§ 911.25 Designation. The agency for
the admmstration of this part shall be
a market admimstrator, selected by the
Secretary, who shall be entitled to such
compensation as may be determined by,
and shall be subject to removal at the
discretion of, the Secretary.

§ 911.26 Powers. 'The market admin-
1strator shall have the following powers
with respect to this part:

(a) To administer its terms and pro-
Visions;

(b) To receive, investigate, and re-
port to the Secretary complaints of
violations;

(¢) To make rules and regulations to
effectuate its terms and provisions; and

(d) To recommend amendments to
the Secretary.

§ 911.27 Duties. The market admin-
istrator shall perform all duties neces-
sary to admimster the terms and provi-
sions of this part, including but not
limited to the following:

(a) Within 45 days following the date
on which he enters upon his duties, or
such lesser period as may be prescribed
by the Secretary, execute and deliver to
the Secretary a bond, effective as of the
date on which he enters upon his duties
and conditioned upon the faithful per-
formance of such duties, 1n an amount
and with surety thereon satisfactory to
the Secretary-

(b) Employ and fix the compensation
of such persons as may be necessary to
enable him to administer its terms and
provisions;

(¢) Obtain a bond 1n a reasonable
amount, and with reasonable surety
thereon, covering each employee who
handles- funds entrusted to.the market
admmstrator;

(d) Pay out of the funds provided by
§911.88 (1) the cost of his bond and of
the bonds of his employees, (2) his own
compensation, and (3) all other ex-
penses, except those ncurred under
§ 911.87, necessarily incurred by him n
the maintenance and functioning of his
office and 1n the performance of his du-
ties;

(e) Keep such books and records as
will clearly reflect the transactions pro-
vided for in this part, and upon request
by the Secretary, surrender the same to
such other person a$the Secretary may
designate;

(f) Publicly announce, at his discre-
tion, unless otherwise directed by the
Secretary, by posting 1n a conspicuous
place mm his office and by such other
means as he deems appropriate, the
name of any person who, after the date
upon which he 15 requred to perform
such acts, has not made reports pursuant
t0 §§ 911.30 and 911.31, or payments pur-
suant to §§ 911.80, 911.84, 911.86, 911.87,
and 911.88;

(g) Submit his books and records to
examination by the Secretary and fur-
nish such mformation and reports as
may be required by the Secretary*

(h) Verify all reports and payments
of each handler by audit of such han-

dler’s records and of the records of any
other handler or person upon whose uti-
lization the classification of skim milk or
butterfat for such handler depends, or
by such investigation as the market ad=
ministrator deems necessary;

(i) Prepare and disseminate to the
public such statistics and such informa-
tion as he deems advisable and a8 do not
reveal confidential information;

(i) Publicly announce on or before:

(1) The 5th day of each month, the
minimum price for Class I milk, pur«
suant to §911.51 (a) and the Clasy I
butterfat differential, pursuant to
§ 911.52 (a) both for the current month;
and the minimum price for Clasy I
milke, pursuant to § 911.51 (b), and the
Class II butterfat differential, pursuant
to §911.52 (b), both for the preceding
month;

(2) The 10th day after the end of the
months of July through February the
uniform price pursuant to § 911472 and
the producer butteriat differential pur-
suant to § 911.81,

(3) The 10th day after the end of
each of the months of March through
June, the uniform prices for base mili
and excess milk pursuant to § 911.73 and
the producer butterfat differential pur-
suant to § 911.81, and

(k) On or before the 10th day after
the end of each month, report to each
cooperative assoclation, which so re-
quests, the percentage of the milk caused
to be delivered by the cooperative asso-
ciation or by its members to the pool
plant(s) of each handler during the
month, which was utilized in ench class,
For the purpose of this report, the milk
so delivered shall be allocated to ench
class for each handler in the same ratio
as all producer milk received by such
handler during the month.

REPORTS, RECORDS AND FACILITIES

§911.30 Reports of receipls and
utilization. On or before the 7th duy
after the end of each month, each han-
dler, except a producer handler, shall
report for such month to the market
administrator in the detail and on forms
prescribed by the market administrator:

(a) The quantities of skim milk and
butterfat contained in receipts of pro-«
ducer milk, and the aggregate quantities
of base and excess milk;

(b) The quantities of skim milk and
butterfat contained in fluid milk prod-
ucts received from other pool plants;

(¢) The quantities of skim milk and
butterfat contained in other source mills;

(1) The quantities of skim mills and
butterfat contained in producer milk di«
verted to nonpool plants pursuant to
§911.7°

(e) Inventories of fluld milk products
on hand at the peginning and end of the
month; and

(f) The utilization of all skim milk
and butterfat required to be reported
pursuant to this section, including o sep-
arate statement of the disposition of
Class I milk outside the marketing avea,

§911.31 Other ,reports. (a) Eoch
producer-handler shall make reports to
the market administrator at such time
and in such manner as the market ad-
ministrator may prescribe,
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(b) Each handler, except a producer-
handler, shall report to the market ad-
mmstrator in detail and on forms pre-
seribed by the market admimsirator:

(1) .On or before the 20th day after
the end of the month for each of his
pool plants his producer payroll for such
month which shall show for each pro-
ducer: (i) His name and address, (i)
the total pounds of milk received from
such producer, including, for the months
of March through June, the total pounds
of base and excess milk, (iii) the num-
ber of days, if less than the entire month
for which milk was received from such
producer, (iv) the average butterfat con-
tent of such milk, and (v) the neb
amount of such handler’s payment, to-
gether with the price paid and the
amount and nature of any deductions;

(2) On or before the first day other
source milk 1s received mn the form of
any flud milk product at his pool
plant(s) ks intention to receive such
product, and on or before the last day
such product 1s received, his mtiention
to discontinue receipt of such product;

(3) Prior to his diversion of producer
milk to a nonpool plant, his intention to
divert such milk, the proposed date or
dates of such diversion and the plant to
which such milk 1s to be diverted; and

(4) Such other mformation with re-
speet to hus utilization of butterfat and
skim milk as the market admmstrator
may prescribe.

§911.32 Records and facilities. Each
handler shall maintain and make avail-
able to the market admimstrator or to
his representative during the usual hours
of busmess such accounts and records of
his operations, together with such fa-
cilities as are necessary for the market
admimstrator to verify or establish the
correct data with respect to:

(a) The receipt and utilization of all
skim milk and butterfat handled in any
form during the month;

(b) The weights and butterfat and
other content of all milk, skim milk,
cream and other milk products handled
during the month;

(¢) The pounds of skuim milk and but-
terfat contained 1 or represented by all
milk products on hand at the beginning
and end of each month; and

(d) Payments to producers and co-
operative associations including the
amount and nature of any deductions
and the disbursement of money &=o
deducted.

§911.33 Retention of records. Al
books and records required under this
subpart to be made available to the mar-
ket administrator shall be retained by
the handler for a period of three years
to begin at the end of the month to
whach such bodks and records pertan:
Provided, That if, within such three-year
period, the market admmmstrator noti-
fies the handler in writing that the re-
tention of such books and records 1s
necessary in connection with a proceed-
g under section 8¢ (15) (A) of the act
or a court action specified in such notice
the handler shall retain such books and
records, or specified books and records,
until further written notification from
the market admumstrator. In either
case, the market admimstrator shall give
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further written notification to the hane
dler promptly upon the termunation of
the litication or when the records are
no longer necessary in connection there-
with.

CLASSIFICATION

§911.40 Skm mill: and butlerfat to
be classified. The skim millz and butter-
fat which are required to be reported
pursuant to §911.30 shall be classified
each month by the market administrator,
pursuant to the provisions of §§911.41
through 911.46.

§911.41 Classes of utilization. Sub-
ject to the conditions cet forth in
§ 911.44, the classes of utilization chall
be as follows:

(2) Class I mill.. Class I millz shall
he all skim milk (including concentrated
and reconstituted skim milk) and butter-
fat (1) disposed of in the form of o fluld
milk product (except as provided in
paragraph (b) (2) of this section) and
(2) not accounted for as Class IT millzd

(b) Class XI milk. Class IT millz chall
be all skim milic and butterfat (1) used
to produce any product other than a
fimd milk product; (2) disposed of and
used for livestock feed; (3) contained
in mventory of fluid millz products cn
hand at the end of the month; and (4)
1n shrinkage allocated to receipts of pro-
ducer milk and other source mills (ex-
cept milk diverted to & nonpool plané
pursuant to §911.7) but not in excess
of 2 percent of such recelpts of skim
milk and butterfat, respectively.

§ 91142 Shrinkage. The market ad-
munistrator shall allocate shrinkare over
a handler’s receipts as follows:

(a) Compute the total shrinkane of
skim milk and butterfat for each han-
dler; and

(b) Prorate the resulting amounts
between the receipts of skim mill and
butterfat contained in producer miliz
and m other source milk.

§911.43 Responsibility of handlers
and reclassification of mill:. (a) All
skim milk and butterfat shall be Clags
I milk unless the handler who first re-
cewves such skim milkk or butterfat can
prove to the market administrator that
such skim milk or butteriat should be
classified otherwise;

(b) Any skim milk or butterfat shall
be reclassified if verification by the mar-
ket administrator disclozes that the orig-
inal classification was incorrect.

§911.44 Transfers. Skim millz or but-
terfat disposed of each month from &
pool plant shall be classified:

(a) As Class I milk, if transferred in
the form of a fluid milk product to the
pool plant of another handler, exccpt &
producer-handler, unless utilization as
Class IT milk is claimed by both hondlers
in their reports submitted for the month
to the market administrator pursuant to
§ 911,30: Provided, That the skim millz or
butterfat so assiened to Class II mill:
shall be limited to the amount thercof
remaoining in Class IT milk in the plant
of the transferee-handler after the sub-
traction of other source milkk pursuant to
§ 911.46 and any additional amounts of
such skim milk or butterfat shall be clag-
sified as Class I milk: And wrovided jur-

311

ther Taat if either or hoth hoandlers have
received othier cource mills, the siom millz
or butterfat co trancferred shaoll b2 elas-
sified at bath plants so as to allezat= the
greatest pozzible Clacs I utilization to the
praducer mill: of both handlers;

(b) As Clacs Imill, if transferred toa
praducer-hondler in the form of gSmd
millz product;

(¢) As Class I millz, if transferred or
diverted in the form of o fiuid mill: prod-
uct to 2 nonpool plant located mora than
200 miles by the shortest hichway dis-
tance as determined by the moriet ad-
ministrator from the nearest point in the
marl:cting area;

¢d) As Clacs I millz, if transferred or
diverted in the form of a fiuid mill: prod-
uct in bulls to 2 nonpaol plant loeated
not more than 300 miles by the shortest
hishway distance as determined by the
market administrator from the nearest
point in the marleting area unless:

(1) Tne tronsferriny or diverfinz
handler claims classification in Class IX
millz in his report submitted to the mar-
Let administrator pursuant to §911.30
{for the month within vhich such trans-
action cccurred;

¢2) The operator of such nonn3al
plant mzintains boolis and records show-
7 the utilization of all skim millz and
butteriat received at such plant which
are made avallable if reguested by the
marlzet administrator for the purpose
of verification; and

¢3) The ciim milk and butterfat
the fluid mill: products (except in un-
graded cream disposed of for manufac-
turing uses) disposzed of from such non-
pool plant do not exceed the raczpis
of skim mill: and butterfot in mills re-
celved durinz the month from daury
farmers who the market admimstrator
determincs constitute the rezular source
of supply for such plant: Promded, That
any stim millz or butterfat in fAurd miliz
products texczpt in uncraded creom dis-
posed of for manufacturing uz:s) dis-
rozed of from the nonpaol plant which
is in exncess of receipts from such dauny
farmers shall b2 assisned to the fimd
mill: products ¢o transferred or diverted
and classified as Class I millz: 4nd mro-
vided jurther That if the tatal shim
mill: and butterfat in fluid millx prod-
ucts which were tronsferred by 2ll han-
dlers to such nonngol plant durinx the
month Is lezs than the stim millz ond
butteriat classifled as Class I mill: pur-
suant to the preceding provizo hereof,
the assirmment to Class I mill: shell b2
prorated over the claimed Class I elazn-
fication reported by each such handl=r
on tranzfers to the nonpaol plant.

£ 01145 Computation of the slvm mil™
and buttcrjat in each eless. For each
month, the mariet administrator shall
correct for mathematical and for othzr
ohvious errors the reports of recaints and
utilization for the pool plant(s) of ezca
handler and shall compute the pounds
of butterfat and skim milk m Clazs I
mill: and Clacs I mills for such handler:
Provided, That if any of the water con-
tained in the mill: from which o product
is made is removed bzfore the product
is utilized or disposzd of by o handler,
the pounds of clim millz dispozed of m
such product snall ke considered, fo be
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an amount equivalent to the nonfat
milk solids contammed in such product,
plus all of the water reasonably asso-
ciated with such solids in the form of
whole millc,

§911.46 Allocation of skum milk and
buiterfat classified. After making the
computations pursuant to § 911.45 the
market administrator shall determne
the classification of producer milk re-
ceived at the pool plant(s) of each han~
dler each month as follows:

(a) Skim milk shall be allocated in
the following manner:

(1) Subtract from the total pounds of
skim milk m Class II milk the pounds
of skim milk assigned to producer milk
pursuant to § 911.41 (b) (4)

(2) Subtract from the remaining
pounds of skim milk in each class, in
series begmnmng with Class II milk, the
pounds of skim milk in other source
milk received in the form of fllud milk
products which were not subject to the
Class I pricing provisions of an order
1s5ued pursuant to the act;

(3) Subtract from the remainming
pounds of skim milk m each class, mn
series begmning with Class II milk, the
pounds of skim milk in other source milk
other than that received in the form
of flud milk products;

(4) Subtract from the remammng
pounds of skim milk in Class II milk
an amount equal to such remainder, or
the product obtamed by multiplying the
pounds of skim milk in producer milk
by 0.05, whichever 1s less;

(5) Subtract from the remaining
pounds of skim milk 1 each class, 1n
seres begmning with Class II milk, the
pounds of skim milk in other source re-
ceived in the form of flmd milk products
which are subject to the Class I pricing
provisions of another order i1ssued pur-
suant to the act;

(6) Add to the pounds of skim milk
remamng in Class IT milk the pounds of
skam milk subtracted pursuant to sub-
paragraph (4) of this paragraph;

(7) Subtract from the remamng
pounds of skim milk m each class the
skim milk in fluid milk products recerved
from the pool plants of other handlers
according to the classification of such
products as determined pursuant to
§911.44 (a)

(8) Subtract from the remaiung
pounds of skim milk in each class, m
serles beginning with Class IT milk, the
pounds of skim milk contammed in n-
ventory of fuid milk produects on hand
at the begmning of the month;

(9) Add to the pounds of skim milk
remaining in Class I milk the pounds
of skim milk subtracted pursuant to sub-
paragraph (1) of this paragraph and if
the remaining pounds of skim milk in
both classes exceed the pounds of skim
milk contamned in producer milk, subtract
such excess from the remaimmmng pounds
of skim milk in series beginning with
Class II. Any amount of excess s¢ Sub-
tracted shall be called “overage”

(b) Butterfat shall be allocated m ac-
cordance with the same procedure pre-
scribed for skim milk in paragraph (a)
of this section.

(¢) Determine the weighted average
butterfat content of producer milk re-
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maining 1n each class computed pursuant
to paragraphs (a) and (b) of this section,

MINIATONM PRICES

$ 91150 Basic formulae price. The
basic formula price shall be the Inghest
of the prices computed pursuant to para«
graphs (a) and (b) of this section,
rounded to the nedarest cent.

(a) The average of the basic or fleld
prices per hundredweight reported to
have been paid or to be paid for milk of
3.5 percent butferfat content receiwved
from farmers durmng the month at the
followmg milk plants for which prices
have been reported to the market ad-
mimstrator or to the Depariment,
divided by 3.5 and multiplied by 4.0:

Present Operator and Location

Borden Co., Mount Pleasant, Mich.
Carnation Co., Sparta, Mich.

Pet Milk Co., Hudson, Mich.

Pet Milk Co., Wayland, Mich.

Pet Miik Co., Coopersville, Mich.
Borden Co., Orfordville, Wis.

Borden Co., New London, Wis.
Carnation Co., Richland Center, Wis.
Carnation Co., Oconomowoc, Wis.

Pet Milk Co., New Clarus, Wis,

Pet Milk Co., Belleville, Wis.

White House Milk Co., Manitowoc, Wis.
White House Milk Co., West Bend, Wis.

(b) The price obtained by adding to-
gether the amounts calculated pursuant
to subparagraphs (1) and (2) of this
paragraph:

(1) Subtract 3 cents from the Chicago
butter price and multiply the remaimnder
by 4.8; and

(2) From the simple average as com-
puted by the market adminstrator of
the weighted averages of carlot prices per
pound for nonfat dry milk solids, spray
and roller process, respectively, for
human consumption, f. o. b. manufac~
turing plants in the Chicago area, as
published for the period from the 26th
day of the preceding month through the
25th day of the current month by the
Department, deduct 5.5 cents, and mul~
tiply by 8.16.

§ 911,51 Class prices. Subject to the
provisions of §§911.52 and 911.53, the
class prices per hundredweight for the
month shall be as follows:

(a) Class I milk price. From the ef-
fective date of this part through August,

1957, the Class I milk price shall be the-

basic formula price for the preceding
month, plus $2.15 during the months of
July through February and plus $1.85
during all other months.

(b) Class II milk price.
milk price shall be:

(1) For the months of March through
June, the average of the prices reported
to have been paid or to be paid for un-
graded milk of 4 percent butterfat con-
tent recewved from farmers during the
month at the following plants for which
prices have been reported to the market
admmistrator or the Department:

Present Operator and Location

Plains Creamery, Arnett, Okla.

Price Creamery, Portales, N. Mex.

Quint County Creamery, Mangum, Okla.
Swisher County Creamery, Tulla, Tex.,

(2) For the months of July through
February, the higher of the prices com-~
puted pursuant to subparagraph (1) of

The Class I

this paragraph end paragraph (b) of
§ 911,50,

§ 911,52 Butlerfat differentials to
handlers. For milk containing more ox
less than 4.0 percent butterfat, tho cluss
prices for the month calculated pursu-
ant to § 911,51 shall be increased or do-
creased, respectively, for each one-tenth
pvercent butterfat at the appropriate
rate, rounded to the nearest one-tenth
cent, determined as follows:

(a) Class I price. Multiply tho Chi
cago butter price for the preceding month
by 0.120.

(b) Class II prices. Multiply the Chi-
cago butter price for the current month
by 0.110,

§911.53 Location differentials to lan-
dlers. For that milk which 1s recelved
from producers at a pool plant located
100 miles or more from the City Hall,
Amarillo, Texas, by the shortest hard-
surfaced highway distance, as deter-
mined by the market administrator, end
which is transferred to a distributing
plant which is a pool plant in the form
of a fluid milk product and assigned to
Class I pursuant to the proviso of this
section, or otherwise classified as Clags X
milk, the price specified in § 911.61 ()
shall be reduced at the rate set forth in
the following schedule according to the
location of the pool plant whete such
milk is received from producers:

Rate per
Distance from the Amarillo hundredweight

City Hall (miles) (cents)

100 but less than 110uccavcvaawas 35,0
For each additional 10 mfiles or
fraction thereof an additional... 1.6

Provided, That for the purpose of cal«
culating such location differentinl, fluld
milk products which are transferred ba-
tween pool plants shall be assigned to
any remainder of Class II milk in the
transferee-plant after making the cul«
culations prescribed in § 911.46 (n) (5),
and the comparable steps in (b) for
such plant, such assignment to fronge
feror plants to be made in sequence ac«
cording to the location differential ap«
plicable at each plant, beginning with
the plant having the largest differential.

§ 911.54 Use of equivalent prices. If
for any reason a price quotation required
by this order for computing class prices
or for other purposes is not available in
the manner described, the market ad-
munistrator shall use a price determined
by the Secretary to be equivalent to the
price which 1s required.

APPLICATION OF PROVISIONS

§ 911.60 Producer-huandlers. Sections
911.40 through 91146, 911.60 through
911.53, 911.70 through °*911.73, 011,80
through 911.88, and 91195 through
911.97 shall not apply to & producer-
handler.

§ 911.61 Planis subject to other Fed«
eral orders. 'The provisions of this part
shall not apply to a distributing plant
or a supply plant during any month in
which such plant would be subject to
the classification and pricing provisions
of another order issued pursuant to the
act unless: (a) Such plant is qualifled
as & pool plant pursuant to § 911,10 (n)
and a greater volume of fluid milk prod-
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ucts 1s disposed of from such plant to
retail or wholesale outlets (excluding
pool planfs) in the Texas Panhandle
marketing area than in the marketing
area regulated pursuant to such other
order, or (b) such plant 15 qualified as
a pool plant pursuant to § 911.10 (b)
Provided, - 'That the operator of a dis-
tributing plant or a supply plant which
1s exempted from the provisions of thus
order pursuant to this section shall, with
respect to the total receipts and utiliza-
tion or disposition of skim milk and
butterfat at the plant, make reports to
the market administrator at such time
and in such manner as the market ad-
mmstrator may require (in lieu of the
reports required pursuant to § 911.30)
and allow verification of such reports by
the market admnistrator.

§911.62 Handlers operating nonpool
plants., None of the provisions from
§§911.44 through 911.53, inclusive, or
from §§ 911.70 through 911.85, inclusive,
shall apply in the case of a handler ;n
his capacity as the operator of a non-
pool plant, except that such handler
shall, on or before the 13th day after
the end of each month, pay to the mar-
ket admimstrator for deposit into the
producer-settlement fund an amoung
calculated by multiplying the total hun-
dredweight of butterfat and skim milk
disposed of as Class I milk from such
plant to retail or wholesale outlets (in-
cluding sales by vendors and plant
stores) in the marketing area during the
month, by the rate determmned pursuant
to § 911.63.

§ 911.63 Ratle of payment on unpriced
milk. ‘The rate of payment per hundred-
weight to be made by handlers on un-
priced ofher source milk allocated to
Class I milk shall be any plus amount
calculated as follows:

‘(a) During the months of IMarch
through June, subtract from the Class I
price adjusted by the Class I butterfat
and location difierentials applicable at
a pool plant of the same location as the
nonpcol plant supplying such other
source milk, the Class IT price adjusted
bydthe Class IT butterfat differential;
an

(b) Durning the months of July
through February subtract from the
Class I price f. 0. b. such nonpool plant
the uniform price to producers adjusted
by the Class I butterfat differential.

DETERMINATION OF UNIFORLI PRICES
TO PRODUCERS

§ 91170 Computation of value of
mille for each handler The value of
producer milk received during each
month by each handler shall be a sum
of money computed by the market ad-
mmistrator as follows:

(a) Multiply the pounds of milk in
each class by the applicable class price
and add together the resulting amounts;

(b) Add the amounts computed by
multiplying the pounds of overaze de-
ducted from each class pursuant to
§911.46 (a) (9) and the corresponding
step of (b) by the applicable class prices;

(e) Add the amount obtained in mul-
tiplying the difference between the Class
II price for the preceding month and the
Class I price for the current month by
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the hundredweisht of producer mill:
classified in Class I less shrinkase dur-
ing the preceding month, or the hune
dredweight of milk subtracted from Clacs
I pursuant to § 911.46 (3) (8) and the
corresponding step of (b), whichever i3
less; and

(d) Add an amount calculated by
multiplying the hundredwelght of cttim
milk and butterfat subtracted from
Class I milk pursuant to § 911.46 (a) (2)
and (3) and the corresponding step of
(b) by the rate of payment on unpriced
milk determined pursuant to § 911.63 at
the nearest nonpool plant(s) from which
an equivalent amount of other source
skim milk or butterfat was recelved:
Provided, That if the source of any such
fluid milk product received at a pool
plant is not clearly established or if such
skim milk and butterfat is received or
used in a form other than as a fluid milic
product such product shall be consid-
ered to have been recelved from a cource
at the location of the pool plant where
it 1s classified.

§911.71 Computation of aggregate
value used to determine uniform prices.
For each month the market admin-
istrator shall compute an agrreTate
value from which to determine uniform
prices per hundredweight for producer
milk, of 4.0 percent butterfat content,
f. 0. b. plants located within 100 miles
of the City Hall of Amariilo, Texas, s
follows:

(a) Combine into one totnl the values
computed pursuant to §911.70 for all
handlers who made the reports pre-
scribed in § 911.30 for such month, ¢x-
cept those in default of payments re-
quired pursuant to §911.84 for the
preceding month;

(b) Add or subtract for each one-tenth
percent that the averase butterfat con-
tent of producer milk represented by the
values mcluded under parasraph (o) of
this section is less or more, respectively,
than 4.0 percent, an amount computcd
by multiplying such differences by the
butterfat difierential to producers, and
multiplying the result by the total hun-
dredweight of producer milk;

(¢) Add an amount equal to the sum
of the location differential deductions to
be made pursuant to § 911.02; and

(d) Add an amount equal to one-half
of the unobligated cash balance in the
producer-settlement fund.

§91172 Computation of uniform
price. For each of the months of July
through February, the market adminis-
trator shall compute a uniform price for
producer milk of 4.0 percent butterfot
content £. 0. b. pool plants located within
100 miles of the City Hall of Amarillo,
Texas, as follows:

(a2) Divide the aggregate value com-
puted pursuant to § 911.71 by the total
hundredweigcht of producer milk in-
cluded in such computations; and

(b) Subtract not less than 4 cents nor
more than 5 cents from the price com-
puted pursuant to parasraph (a) of this
section. ‘The resulting ficure shall be the
uniform grice for producer millz,

§91113 Computation of uniform
prices for base mill: and excess mills.
For each of the months of XIarch
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throush June, the morlzet adminiztrator
chell compute the uniform prices per
hundredweizht for bace mills and for ex-
cess mills, cach of 4.0 pereent buftterfat
content, £, 0. b. pool plants located within
100 miles of the City Hall of Amoarillo,
Texas, as follows:

(3) From the reports submitted by
handlers pursuant to & 911.30, detzrmune
the arprezate clascification of praducsr
mill: includcd in the computation of
value pursuant to § 911.71 and the tat2l
hundredweizht of such milk which 15
base millz and which i3 excess millz;

¢b) Determine the value of such ex-
cess mills on a 4 percent butterfat basis
by multiplyiny the total hundredweicht
of such millz which Is not greater than
the total Class IX mill: pursuant to para-~
graph (o) of this cection by the Class I
mill: price and by addin~ thereto th=
value obtaired by multiplyiny the hun-
dredweizht of such excezs mill: vhich 13
greater than the quantity of such Class
II mill: by the Class I millz price;

(¢) Divide the valuz of exesss millz b~
tained in parasgraph (b)Y of tins section
by the total hundredwelzit of such miliz,
and subtract not lezs thon 4 nor more
than 5 cents from the price thus com-
puted. The resultinz fisure shall b2 the
uniform price for excezs millz;

(d) Subtract the value of excess mill:
obtained in paragraph (c) of this szction
from the a7 rezate value of all millz ob~
tained in £ 811.71; and

(e) Divide the amount obtzined in
parecraph (d) of this cection by the to-
tal hundredweizht of base millz obtamed
in parorraph (@) of this section, ond
subtract not less than 4 cents nor more
than 5 cents from the price thus com-
puted. The resulting Szure shall be the
uniform price for bace millz,

§911.80 Time aernd mcthod of pay-
ment for producer mill:. Excent o3 pro-
vided in parccroph (¢) of this szetion,
each handler shall male payment to
each producer for mill: received from
such producer as follows:

(a) On or before the last day of each
month, for mill: received during the first
15 days of the month, at not lz=s thon
the Clacs I price for the precasding
month;

(b) On or hzfore the 15th doy after
the end of each month, for millz recaived
duriny such month, an amount com-
puted at not lezs than the uniform prices
per hundredweisht pursuant to §5 911.72
and 911.73 subject to the butterfat dif-
ferentiol computed pursuant to § 91151
plus or minus adjustments for errors
made In previous payments to such pro-
ducer; and lezs (1) payment made pur-
suant to parasraph (a) of this szchon,
(2) location differential deductions pur-
suant to § 911,82, (3) marlketing service
deductions pursuant to § 91167 and (&
proper dcductions authorized by such
producer: Provided, That if such hon-
dler hos not received full payment for
such month pursuant to § 911.65 he may
reduce uniformily por hundredweizht for
all producers his payments pursuant to
this paracroph by en amount not
excess of the per hundredweisht reduc-
tion in payment from the mari:ef zd-
ministrator. The handler shall m-Te
cuch balance of payment to thoziz pro-
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ducers to whom it is due on or before
the date for making payments pursuant
to this paragraph next following that
on which such balance of payment is
recetved from the market administrator;

{c) (1) Upon receipt of a written re-
quest from a cooperative association
which the market adminstrator deter-
mines 15 authorized by its members to
collect payment for their milk and re-
ceipt of a written promise to reimburse
the handler the amount of any actual
loss incurred by him because of any im-
proper claim on the part of the coopera-
tive association each handler shall pay
to the cooperative association on or be-
fore the 13th and 26th days of each
month, in lieu of payments pursuant to
paragraphs (2) and (b) respectively, of
this section an amount equal to the sum
of the individual payments otherwise
payable to such producers. The fore-
gomg payment shall be made with.re-
spect to milk of each producer whom the
cooperative asscciation certifies 15 a
member effective on and after the first
day of the calendar month next follow-
ing receipt of such certification through
the last day of the month next preceding
receipt of notice from the cooperative
association of a termunation of member-
ship or until the origmnal request 1s re-
scinded in writing by the cooperative
association.

(2) A copy of each such request,
promise to rexmburse and certified list of
members shall be filed simultaneously
with the market admimistrator by the
cooperative association and shall be sub-
ject to verification at his discretion,
through audit of the records of the co=-
operative association pertaimng thereto.
Exceptions, if any, to the accuracy of
such certification by a producer claimed
to be a member, or by a handler, shall be
made by written notice to the market
admnistrator and shall be subject to his
determmnation.

(d) In making the payments to pro-
ducers pursuant to paragraphs (b) and
(¢) of this section, each handler shall
furnish each producer or cooperative
association from whom he has received
milk with a supporting statement in such
form that it may be retained by the pro-
ducer, which shall show*

(1) The month and identity of the
handler and of the producer;

(2) The daily and total pounds and
the average butterfat content of milk
received from such producer, mcluding
for the months of March through June,
the pounds of base milk and excess milk;

(3) The munmimum rate or rates at
which payment to the producer is re-
quired pursuant to the order*

(4) The rate which 1s used in making
the payment, if such rate 1s other than
the applicable mimnimum rate;

(6) The amount or the rate per
hundredweight and nature of each de-
duction claimed by the handler; and

(6) The net amount of payment to
such producer or cooperative association.

§911.81 Butterfat differentials to
producers. ‘The applicable uniform
prices to be paid each producer pur-
suant to § 911.80 shall be imecreased or
decreased for each one-tenth of one per-
cent which the butterfat content of his
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milk is above or below 4.0 percent, re~
spectively, at the rate determined by
mulfiplying the total pounds of butter-
fat in the producer milk allocated to
Class I and Class II milk during the
month pursuant to § 911.46 by the re-
spective butterfat differential for each
‘class, dividing the sum of such values by
the total pounds of such butterfat, and
rounding the resultant figure to the
nearest one-tenth of a cent.

§ 911.82 Location differentials to pro-
ducers. In making payment pursuant
to §911.80 the uniform price pursuant
to §911.72 and the uniform price for
base milk pursuant to § 911.73 to be paid
for milk which 1s received from pro-
ducers at a pool plant located 100 miles
or more from the City Hall, Amarillo,
Texas, by the shortest hard-surfaced
highway distance as determined by the
market admmistrator shall be reduced
at the rate set forth in the following
schedule according to the location of the

pool plant where such milk is received

from producers:

Rate per
Distance from the Amarillo hundredweight
City Hall (miles) (cents)
100 but less than 110 e oncanamae 35.0

For each additional 10 miles or
fraction thereof an additional-.. 1.6

§ 911.83 Producer-setltlement fund.
The market admmistrator shall estab-
lish and maintain a separate fund known
as the “producer-seftlement fund” into
which he shall deposit all payments
made by handlers pursuant to §§ 911.62,
911.84, and 911.86, and out of which he
shall make all payments pursuant to
§§911.85 and 911.86: Prowvided, That
payments due to any handler shall be
offset by payments due from such
handler. ¢

§911.84 Payments to the producer-
settlement fund. On'or before the 12th
day after the end of each month each
handler shall pay to the market admin-
istrator the amount by which the value
of milk for such handler, pursuant to
§ 911.70, for such month exceeds the ob-
ligation, pursuant to §911.80, of such
handler to producers for milk received
during the month.

§ 911.85 Payments out of the ~pro-
ducer-settlement fund. On or before
the 13th day after the end of each
month, the market administrator shall
pay to each handler the amount by
which the obligation, pursuant to
§ 911.80, of such handler to producers
for milk recerved during the month ex-
ceeds the value of milk for such handler
computed pursuant to §911.70. If at
such time the balance in the producer~
settlement. fund 1s imsufficzent to make
all payments pursuant to this section the
market administrator shall reduce uni-
formly per hundredweight such pay-
ments and shall complete such payments
as soon as the appropriate funds are
gvailable. -

§911.86 Adjusitment of errors in pay-
ment. Whenever verification. by the
market admimstrator of payments by
any handler discloses errors made m
payments to the producer-settlement
fund pursuant to § 911.84, the markef
admmistrator shall promptly bill such

handler for any unpaid amount and such
handler shall, within 15 days, make pay-
ment to the market administrator of the
amount so billed. Whenever verliica«
tion discloses that payment is due from
the market administrator to any han«
dler, pursuant to §911.85, the market
admmstrator shall, within 15 doys,
meke such payment to such handler,
Whenever verification by the market ad«
munistrator of the payment by & hane
dler to any producer or cooperative ag«
sociation for milk received by such
handler discloses payment of less than
is required by § 911.80, the handler shall
pay such balance due such producer or
cooperative association not later than
the time of making payment to producers
or cooperative associations next follow=
ing such disclosure.

§ 911.87 Marketing services. (a) Ex-
cept as set forth in paragraph (b) of
this section, each handler in making
payments to each producer pursuant to
§911.80 (b) shall deduct 6 cénts per
hundredweight or such lesser amount as
the Secretary may preseribe, with xo-
spect to all milk received by such handler
from such producer (except such han-
dler’s own farm production), during the
month, and shall pay such deductions
to the market administrator not later
than the 15th day after the end of tho
month. Such money shall be used by
the market administrator to verify
weights, samples, and tests of millz ro«
ceived by handlers from such producers
during the month and to provide such
producers with market information.
Such services shall be performed in
whole or in part by the market admin«
istrator or by an agent engaged by and
responsible to him.

(b) Producers’ cooperative assoctu«
tions. In the case of producers for whom
2 cooperative association is actually peX«
forming, as determined by the Secrotary,
the services set forth in paragraph ()
of this section, each handler shall male,
in lieu of the deductions specified in
paragraph (a) of this section, such do-
ductions as are authorized by such pro-
ducers and, on or before the 16th duy
after the end of each month, pay over
such deductions to the association rene
dering such services,

§.911.88 Expense of adminisiration,
As his pro rata share of the expense of
the administration of the order, each
handler shall pay to the market admin-
1strator, on or before the 156th day nfter
the end of each month, 5 cents per hun«
dredweight or such lesser amount as tho
Secretary may preseribe, with respect to
butterfat and skim milk contained in
(2) producer milk, (b) other source milk
at & pool plant which is allocated to
Class I milk pursuant to § 911.46, and
(¢) Class I milk disposed of in the mar~
keting area (except to a pool plant) from
& nonpool plant not subject to the classle
fication and pricing provisions of
another order issued pursuant to the act.

§911.89 Adjustment of overdue uc-
counts, There shall be added to any
balance due the mearket administrator
pursuant to §§911.62, 911.84, 911.86,
911.87, and 911.88 an amount equal {o
one-half of one percent of such balance
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for each month or any portion thereof
that payment of the balance 1s overdue.

§911.90 Termwunation of obligalions.
The provisions of this section shall apply
to any obligation under this part for the
payment of money.

(a) The obligation of any handler to
pay money requued to be paid under
the terms of this part shall, except as
provided m paragraphs (b) and (¢) of
this section, terminate two years after
the last day of the calendar month dur-
ing which the market admimstrator re-
cewves the handler’s utilization report on
the milk involved 1n such obligation un~
less within such two-year pericd the
market- admimstrator notifies the han-
dler i writing that such money 15 due
and payable. Service of such notice shall
be complete upon mailing to the han-
dler's last known address, and it shall
contamn, but need not be limited to, the
following mformation:

(1) The amount of the obligation;

(2) The month(s) during which the
milk with respect to which the obliga-
tion exists, was received or handled; and

(3) If the obligation 1s payable to one
or more producers or to an association
of producers, the name of such pro-
ducer(s) or asscclation of producers, or
if the obligation 1s payable to the market
admmistrator, the account for which it
1s to be paid. \

-(b) If a handler fails or refuses, with
respect to any obligation under this part,
to make available to the market admin~
wstrator or his representatives all books
and records required by this part to be
made available, the market admimstra-
for may, within the two-year period pro-
vided for in paragraph (a) of this
section, notify the handler in writing of
such failure or refusal. If the market
admimistrator so notifies a handler, the
said two-year period with respect to such
obligation shall not begin to run until
the first day of the calendar month fol-
Jowing the month during which all such
books and records pertammng to such
obligation are made available to the mar-
ket admimistrator or his representatives.

(¢) Notwithstanding the provisions of
baragraphs (a) and (b) of this section,
a handler’s obligation under this part to
Ppay money shall not be terminated with
respect to any transaction involving
fraud or wilful concealment of a fact,
material to the obligation, on the part
of the handler against whom the obliga-
tion 15 sought to be imposed.

(d) Any obligation on the part of the
market admmuistrator to pay a handler
any money which such handler claims
to be due him under the terms of this
part shall terminate two years after the
end of the calendar month durmng which
the milk mvolved mn the claim was re-
cewved if an underpayment 1s claimed,
or two years after the end of the cal-
endar month during which the pay-
ment (including deduction or set-off by
the market administrator) was made
by the handler if a refund on such pay-
ment 1s claimed, unless such handler
within the applicable period of time,
files pursuant to section 8c (15) (A) of
the act, a pefition claiming such money.
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DETERIMINATION OF BASD

§911.95 Daily base. ‘The dafly base
for each producer shall be the amount
obtained by dividing the total pounds
of producer milk received from such pro-
ducer by all handlers during the months
of September through December imme-
diately preceding, by the number of days
from the first day of delivery by such
producer during such months to°the
last day of December inclusive, less the
number of days for which nq deliveries
are made, but not less than 112 days.

§911.96 Base rules. The following
rules shall apply in connection with the
establishment of bases:

(a) A base shall apply to deliveries of
milk by the producer for whose account
that milk was delivered during the
months of September throush Decem-
ber;

(b) An entire base shall be transferred
from a person holding such base to any
other person effective as of the first day
of any month following receipt by the
market administrator of an application
for such transfer. Such application shall
be on a form approved by the market
administrator and shall be sitrned by
the baseholder and by the percon to
whom such base is to be transferred:
Prowded, That if a base is held jointly,
the entire base shall he transferable only
upon receipt of such application slgned
by all joint holders.

§911.97 Announcement of established
bases. On or before February 15 of each
yvear, the market administrator shall
notify each producer and the handler re-
ceiving milk from such producer of the
daily base established by such producer.

EFFECTIVE TINE, SUSPENSION OR
TERLMIVATION

§911.100 Effective time. ‘The provi-
sions of this part, or any amendments
to this part, shall become effective at
such time as the Secretary may declare
and shall continue in force until sus-
pended or terminated.

§911.101 Suspension or termination.
The Secretary shall suspend or terminate
any or all of the provisions of this part,
whenever he finds that it obstructs or
does not tend to efectuate the declared
policy of the act. This part shall, in any
event, terminate whenever the provisions
of the act authorizing it cease to be in
effect. P

§911.102 Continwing power and duty
of the market admwmstrator (a) If,
upon the suspension or termination of
any or all of the provisions of this part,
there are any obligations arising here-
under, the final accrual or ascertainment
or which requires further acts by any
handler, by the market administrator, or
by any other person, the power and duty
to perform such further acts shall con-
tinue notwithstanding such suspension
or termination: Promded, That any such
acts required to be performed by the
market administrator shall if the Secre-
tary so directs, be performed by such
other person, persons, or agency as the
Secretary may desienate.

7515

(b) The market administrator, or such
other percon as the Secretary may desiz-
nate shall (1) continue in such capzeity
until diccharged by the Secrefary: (2)
from time to time account for all re-
ceipts and disburcements and deliver all
funds or property on hand tozether with
the boolis and records of the markef ad-
ministrator, or such parson, to siich par-
son as the Secretary shall direct; and
(3) if so directed by the Secretary ex-
ecute such asslonments or other instru-
ments necessary or appropriate to vest
in such person full title to all funds,
property, and claims vested in the mar-
ket administrator or such person pur-
suant thereto.

§ 011.103- Liquidation after suspension
or termination. Upon the suspansion or
termination of any or all provisions of
this part the maorket administrator, or
such person as the Secretary may desig-
nate, shall, if co directed by the Secra-
tary, liquidate the business of the market
administrator’s office and dispose of all
funds and property then in his posses-
sion or under this control, together with
claims for any funds which are unpaid
or owing at the time of such suspansion
or termination. Any funds collected
pursuant to the provisions of this part,
over and above the amounts necessary
to meet outstanding oblizations and the
expenses necessarily incurred by the
market administrator or such person n
liquidatinz such funds, shall ba distribu-
ted to the contributing handlers and
producers In an eguitable manner.

ISISCELLANCOUS FROVISIONS

§011.110 Separability of prowsions.
If any provision of this part, or its appli-
cation to any person or circumstances,
is held iInvalid, the application of such
provision, and of the remaining pro-
vislons of this part, to other persons or
circumstances sholl not be affected
thereby.

§911.111 Agenis. 'The Secrefary
may, by desimmation in writinz, name
any ofilcer or employeeof the United
States to act as his azent or represznta-
tive in connection with any of the pro-
visions of this part.

Issued at Washington, D. C., this 4th
day of October 1955.

[sEan] Roy W. LENNARTSON,
Deputy Admanistrator,
[F. R. Doc. §5-8141; Filed, Ocf. 6, 1935;
8:51 a. m.]

DEPARTMENT OF HEALTH, EDU-
CATION, AND WELFARE

Food and Drug Admimstration
[ 21 CFR Parts 1,130 1

REGULATIONS FOR THE ENFORCEITNT OF
THE FEDERAL FooD, DRUG, Atip COSMIETIC
Act; New Dnucs

EXTENSION OF TIIE FOR FILING WRITTEN
COMIIENTS UPOIY FROPOSED RULE MIAEXNG
On September 8, 1955, a notice of pro-

pozed rule making concerning mnew
drurs was published in the Feoerar Res-
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I1sTER (20 FF R. 6584) Interested persons
were given 30 days to submit their views
in writing to the Hearing Clerk, Depart-
ment of Health, Education, and Welfare,
Room 5440, 330 Independence Avenue
SW., Washington 25, D. C.

The Commuissioner of ¥Food and Drugs,
having been requested to extend the time
within which such written documents

may be filed: It is ordered, That the time.

for filing written comments be extended
until November 8, 1955, and that such
extension shall apply to all interested
persons.

Dated: October 3, 1955.

[sEAL] GEO. P LaARRICK,
Commussioner of Food and Drugs.

[F. R. Doc. 55-8131; Filed, Oct. 6, 1955;
8:48 a.m.]

NOTICES

DEPARTMENT OF DEFENSE

Department of the Army

DESCRIPTION OF CENTRAL AND FIELD
AGENCIES

STATEMENT OF ORGANIZATION AND FUNCTIONS

Paragraph (e) of section 1 of the
Statement of orgamzation and functions
of the Department of the Army, appear-
ing at: 15 F R. 6639, October 3, 1950, and
amended at 16 F R. 8144; August 16, 1951,
19 F R. 6349, October 1, 1954, 20 F R.
691, February 1, 1955, 20 F R.. 1382,
March 8, 1955; and 20 F R. 5238, July 21,
1955, is further amended by revising sub~
paragraph (6) and adding subparagraph
(6-1), as follows:

SecrIoN 1. Description of Central and
Field Agencies. * * *

(e) Organwzation of Department of
the Army. * * *

(6) Deputly Chief of Staff for Plans.
The Deputy Chief of Staff for Plans 1s
responsible to the Chief of Staff for di-
recting, supervising, and coordinating
development of all Army plans and Pri-
mary Programs, and as the Army Oper-
ations Deputy of the Joint Chiefs of Staff,
for advising the. Chuef of Staff on Joint
Chiefs of Staff matters and representing
the Chief of Staff in the Joint Chiefs of
Staff orgamzation as appropriate.

(6-19 Chuef of Research and Develop-
ment—(i) Genéral. The Chief of Re-
search and Development 1s responsible to
the Chief of Staff for planning, coordi-
nating, directing, and supervising all
Army research and development. With-
in his scope of responsibility, the Chief
of Research and Development’s relation-
ship to the Chief of Staff and the Army
Staff corresponds to that of a Deputy
Chief of Staff. In the fulfillment of his
responsibilities, the Chief of Research
and Development deals directly with the
technical staffs and services but coordi-
nates closely with the Deputy Chief of
Staff for Logistics before issuing any di-
rectives. (Personnel and funds for re-
search and development activities of the
technical services will be allotted to the
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Deputy Chief of Staff for Logistics and
suballotted by the Deputy Chief of Staff
for Logistics to,the techmeal services as
requested by the Chief of Research and
Development.)

(ii) Magor functions—(a) Policies
plans, and programs. Formulates, co-
ordinates, directs, and supervises the ex-
ecution of Army research and develop-
ment, policies, plans, and programs, 1=
cluding those pertaining to operations,
humah resources, andl global environ-
mental research; monitors the materiel
segment of the Army Combat Develop-
ment Program; supervises engineering
and user test programs; and effects co-
ordination of the Army’s research and
development programs with other-Army
programs and activities, as necessary.

(b) Research and development proj-
ects and priorities. Assigns and allo-
cates responsibility for research and de-
velopment projects; assigns and revises
research and development project priori-
ties 1n consonance with Army plans; and
recommends, to the Deputy Chief of
staff for- Logistics, construction priori-
ties for research and development
facilities.

(¢) Military characteristics of mnew
items. Formulates and establishes, in

coordination with interested Department:

of the Army agencies, the Department of
the Army position with respect to new
inventions and-the military characteris-
tics of new items.

(@) Qualitative requirements. Estab-
lishes, 1n coordination with interested.
Department of the Army agencies, a De-
partment of the Army position on quali-
tative requurements for items of eduip-
ment to be used by the Army.

(e} Combat and technical intelligence.
In coordination with the, Assistant Chief
of Staff, G-2, monitors research and de-
velopment -aspects of combat and tech-
meal mtelligence. -ar -

(f). Scientific manpower Plans, co-
ordinates, and supervises Army pro-
grams for the utilization of scientific
manpower, i consonance with man-
power utilization policies of the Army
Establishment.

(g) Standardization programs. Es-
tablishes pclicies and procedures for
and supervises Army bparticipation n
the American-British-Canadian Army
Standardization Program, the Mutual
‘Weapons Development Program, and the
research and development portion of the
North Atlantic Tregty Orgamzation Ma-
teriel Standardization Program; and
makes recommendations to the Deputy

-Chief of Staff for Logistics regarding re-

quests by the British and Canadian gov-
ernments for the loan of standard equip-
ment under the provisions of the ABC
Army Standardization Program.

(h) Army plans and estimates. Pre-
pares the research and development sec-
tion of Army plans and estimates as
appropriate. Furnishes the Deputy
Chief of Staff for Plans with estimates
of technological progress under Research
and Development Programs and esti-
mates of technological capabilities for
specific periods of time.

(i) Budget. In“,conformance with
policies and procedures established by
the-Comptroller of the Army, assists in

'

the preparation and exectition of the re«
search: and development portions of the
Army budget. Provides the Deputy
Chief of Staff for Logistics with imple~
menting instructions for inclusion in
logistics budget directives to the tech«
mcal services,

[SEAL] Joun A. KLEIN,
Major General, U. S. Army,

The Adjutant General,

[F. R. Doc. 55-8116; Flled, Oct. 6, 19565;
8:45 a. m,]

DEPARTMENT OF THE INTERIOR

Bureau of Land Management
[Order §99]

HEeARmNGS OFFICER

DELEGATION OF AUTHORITY TO ACT
FOR DIRECTOR

Qctoner 3, 1965.

1. Pursuant to section 1.5 of Order
No. 2583, as amended February 16, 1064,
(19 F R. 1021), John R. Rampton, Jr.
and Graydon Holt are hereby designated
to perform the functions of hearings
officers for the Director.

2. The above designated nersons are
authorized to conduct and preside at
such contests and hearings as may be
assigned to them from time to¢ time and
to render decisions thereon to the same
effect and in the same manner as the
managers of land offices are authorized
by section 1.4 of Order No. 2583, and
otherwise.

3. They shall conduct such proceed-
mngs and'shall take all necessary actions
with respect thereto, Including the 15«
suance of decisions, in accordance with,
the applicable laws, and the rezulations
(Title 43 of the Code of Federal Ragula-
tions, particularly Parts 220, 221, 222 and
223 thereof) Such actions shall be*sub-
ject to the right of appeal to tHe Di~-
recfor to the same extent ag similar
actions of the managers. All actions in
a proceeding before them shall be signed
by the designees as “Hearings Officer.”

4. The authority hercin granted shall
in no way interfere with or diminish
the authority of the land office managoers
with respect to proceedings not assigned
to the hearings officers.

Epwarp Woo2LEY,
Director

[F. R. Doc. 55-8117; Filed, Oct. 0, 1986;
8:45 g, m.]

DEPARTMENT OF ACRICULTURE

Agriculiural Marketing Service
FRESH IRISH POTATOES

NOTICE OF DIVERSION PAYMENT PROGRAM
WMD 38

In order to encourage the further utili«
zation of fresh Irish potatoes by diverting
them from the normal chonnels of trade
and commerce into the manufacture of
potato starch and potato flour, in accord-
ance with Section 32, Public Law 320,
74th Congress, approved August 24, 1035,
as amended, a diversion payment pro-
gram was made effective on September



Friday, October 7, 1955

15, 1955, and will continue as needed to
and mcluding June 30, 1956, in areas
where potato surpluses have created
serious marketing problems and where
starch and flour manufacturing facilities
are available. Payments will be made to
processors who participate in the pro-
gram under contracts with the Depart-
ment of Agriculture, for potgtoes of the
specified mimmum grade and size di-
verted into the manufacture of starch
and flour. Therate of diversion payment
per 100 pounds of potatoes meeting the
requirements of Diversion Specification
A, which are diverted as prescribed, will
be 50 cents for potatoes diverted during
the months of September, Octlober,
November and December, 1955; 40 cents
during the months of January, February,
and March, 1956; and 30 cents durmg
the months of April, May, and June 1956.
Information relative to this diversion
program may be obtamned from: Fruit
and Vegetable Division, Asgricultural
Marketing Service, Depariment of Agri-
culture, Washington 25, . C.

(Sec. 32, 49 Stat. 774, as amended, 7 U. S. C.
and Sup. 612¢) -

Done at Washington, D. C., this 4th
day of October, 1955.

[sEAL] S. R. SuaTH,
Director Fruit and Vegetable
Division, Agrwcultural Ilar-
keting Serdice.
[F. R. Doc. 55-8138; Filed, Oct. 6, 1955;
8:50 a. m.]

CIVIL AERONAUTICS BOARD

[Docket No. 4264]

NORTHWEST AIRLINES, INC., PITTSBURGH
RESTRICTION

NOTICE OF PREHEARING CONFERENCE

Notice 1s hereby given that a prehear-
g conference m the above-entitled
matter 1s assigned to be held on October
17, 1955, at 10:00 a. m,, e. s. t., 1n Room
E-206, Temporary Building No. 5, Six-
teenth Street and Constitution Avenue
NW., Washington, D. C., before Examiner
James S. Keith.

Dated at Washington, D. C., October
4, 1955.

[sEAL] FRANCIS W BrOWN,

Chief Ezaminer

[F. R. Doc. 55-8136; Filed, Oct. 6, 1955;
8:49 a. m.}

FEDERAL POWER COMMISSION
{Docket No. G-2534 etc.]

A1ABAMA-TENNESSEE NATURAL Gas Co.
ET AL.

NOTICE OF FINDINGS AND ORDER ISSUING
CERTIFICATES OF PUBLIC CONVENIENCE
AND NECESSITY

OcToBER 3, 1955.

In-the matters of Alabama-Tennessee
Natural Gas Company, Docket No.
G-2534; Tennessee Gas 'Transmission
Company, Docket No. G-8805; The Su-
perior Oil Company, Docket No. G-8812;
United Gas Pipe Line Company, Docke}
_No. G-8813; The Califorma Company,
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Docket Nos. G-8817 and G-8818; Shell
Oil Company, Docket No. G-8837* East
‘Tennessee Natural Gas Company, Docliet
No. G-8899; E. J. Hudson, et al., Docket
No. G-8938; M. L. Mayfield Company,
€t al.,, Docket No. G-8971.

Notice is hereby given that on Sep-
tember 23, 1955, the Federal Power Com-
mission issued its findings and order
adopted September 21, 1955, issuins cer-
tificates of public convenience and neces-
sity 1 the above-entitled matters.

[searl Lroxw M. Foquay,
Secretary.
[F. R. Doc. 55-8121; Filed, Qct. 6, 1955;
8:46 a, m.]

[Docket No, E-6633]
ST. JosepH LicaT & Powen Co.

NOTICE OF ORDER AUTHORIZING IMERGLR OF
FACILYTIES

. OcToper 3, 1955.

Notice is hereby given that on Septem-
ber 22, 1955, the Federal Power Comm{s-
sion issued its order adopted September
21, 1955, authorizing merger or con-
solidation of facilities in the above-
entitled matter,

[sear] Leon M. Foquay,
Secrelary.
[F. R. Doc. 55-8122; Filed, Oct. 6, 19835

8:40 a. m.]

[Docket No, E-G041]
PAcIFIc POWER & LxcHT Co.

NOTICE OF ORDER AUTHORIZING ISSUANCE OF
SECURITIES

OcToBER 3, 1955.
Notice is hereby given that on Septem-
ber 21, 1955, the Federal Power Com-
massion issued its order adopted Sep-
tember 21, 1955, authorizing issuance of
securities in the above-entitled matter.

[seavLl Lron M. FuQuay,
Secretary.
[F. R. Doc. 55-8123; Flled, Oct., G, 1855

8:46 o, m.)

[Docket No. G~3011]
PauL E. KARLE

NOTICE OF ORDER VACATING ORDER ISSUING
CERTIFICATE OF PUBLIC CONVENIENCE
AND NECESSITY

Ocrober 3, 1955.
Notice is hereby given that on Septem-
ber 22, 1955, the Federal Power Com-
mussion issued its order adopted Septem-
ber 21, 1955, vacating order issuing
certificate of public convenience and ne-
cessity in the above-entitled matter,

[SEAL] Lron M. FuQuay,
Sceretary.
[F. R. Doc. 55-8124; TFiled, Oct. G, 1053;
8:48 a. m.]
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[Dasket Nos. G-4870, G-€333)
Laman HOUNT ET AL.

II0TICE O FIIDRVCS AND ORDERS ISSULNG
CERTIFICATES OF FUBLIC COINVEIIENCE
AND IECLSSITY

Ocrozen 3, 1955.

In the matters of Lamar Hunt, Docket
No. G-4870; Mercaontile National Bank
at Dallas, trustee of the M. J. Florance
Trust, Docket No. G-6933.

Notice is hereby given that on Sep-
tember 26, 1955, the Federal Power Com-
mission issued its findings and orders
adopted September 21, 1955, isstung cer-
tificates of public convenience and nee-
essity in the above-entitled matters.

[searl Leox M. Fuquay,
Secretary.

[F. R. Doc. §5-8125; Filed, Oct. 6, 1935;
8:46 a. m.]

[Dacket Nos. G-E514, G-8535]

Parr Armrrcarr Propuction Co. AND
PrmLirrs PerroLevir Co.

{OTICE OF OIDLRS IIAKING EFFECTIVE
PROFPOSED RATE CHANGES

OcTozER 3, 1955.

In the matters of Pan American Com-
pany, Docket No. G-8614, Phillips Petro-
leum Company, Dacket No. G-8695.

Notice is hereby given that on Septem-
bar 22, 1955, the Federal Power Commis-
slon icsued its orders adopted Sspiember
21, 1955, making effective proposed rate
changes upon filiny of undertaking to
assure refund of excess charges in the
above-entitled matters.

[sear] Lron M. FUQUAy,
Secretary.

[FP. R. Dac. §5-8128; Filed, Oct. 6, 1935;
8:47 a. m.]

[Docket No. G-8393}]
A. YW GrEce

IOTICE 07 ORDER IMAKING EFFECTIVE
PROPOSED RATE CHANGES

OcrosEr 3, 1955.

Notice is hereby given that on Septem-
ber 22, 1955, the Federal Power Commis~
sion issued its order adoptfed Ssptembar
21, 1955, makiny effective proposed rate
changes upon filing of bond to assure re-
fund of excess charges in the above-
entitled matter.

[searl Leox M. Fuquay,
Seeretaory.
[F. R. Dag. §55-8127; Filed, Ozt. 6, 1955;
8:47 a. m.}

[Dactet Wo. G-9325]
Texas EASTERR TRANSIUSSION CORP.

NOTICE OF FINDINGS AND ORDER ISSULIG
CERTIFICATE OF PUBLIC CONVIIIIENCE ATD
WBCESSITY

OctTOoBER 3, 1853.
Notice Is hereby given that on Szp-
tember 22, 19535, the Federal Power Com-
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mission issued its findings and order
adopted September 21, 1955, issuing a
certificate of public convemence and.
necessity in the above-entitled matter,

[sEAL] Leon M. Fuquay,
Secretary.
[F. R. Doc. 55-8128; Filed, Oct.. 6, 1955;

8:47 a. m.]

INTERSTATE COMMERCE
COMMISSION

FOURTH SECTION APPLICATIONS'FOR RELIEF

OCTOBER 4, 1955.
Protests to the granting of an applica-
tion must be prepared 1n accordance
with Rule 40 of the General Rules of
Practice (49 CFR 1.40) and filed within
15 days from the date.of publication of
this notice in the FEDERAL REGISTER.

LONG-AND-SHORT HAUL

FSA No. 31150: Substituted. rail serv-
wce—Norjolk and Western and Pennsyl-
vanian Railroads. Filed by Middle
Atlantic Conference, Agent, for Norfolk
and Western Railway Company and
Pennsylvania Railroad Company, and
interested motor carriers. Rates on
commodities, various, mn highway trail-
ers loaded on railroad flat cars between
Roanoke, Va.,”and Bristol, Va.-Tenn., on
the one hand, and Kearny, N. J., and
Philadelphia, Pa., on the other.

Grounds for relief: “Trailer-on-flat-
car” motor-truck competition.

Tariff: Middle Atlantic Conference
tariff I. C. C. No. 2.

FSA No. 31151. Substituted rail serv-
wce—Pennsylvania Railroad. Filed by
Middle Atlantic Conference, Agent, for
Pennsylvania Railroad Company and-in-
terested motor carriers. Rates on com-
modities, various, in highway trailers,
loaded on. railrcad flat cars between
Pittsburgh, Pa., and Kearny, N. J.

Grounds for reliéf: “Trailer-on-flat-
car” motor-truck competition.

Tariff: Middle Aflantic Conference
tariff I. C. C. No. 2.

FSA No. 31152: Slate and stone be-
tween pownts n Southern Territory.
Filed by R. E. Boyle, Jr., Agent, for in-
terested rail carriers. Rates on slate,
paving, or flaggmg and stone, bridge,
curbing, flaggmg, paving, ete., carloads
between base points in southern terri-
tory and points grouped with such base
points in the National Rate Basis tariff.

Grounds for relief: Short-line -dis-
tance formula and circuity.

Tariff: Supplement 7 to Agent Span~
Inger's I. C. C. 1483. '

FSA No. 31153: Coal and coal bri-
quetles to Holt, Ala. Filed by R. E. Boyle,
Jr.,, Agent, for interested rail carriers.
Rates on coal and coal briquettes, car~
loads from specified points in West Vir-
ginia on C. & O. and Virginian Railways,
to Holt, Ala.

Grounds for relief: Circuitous routes.

Tariff: Supplement 27 to C. & O. Ry.
Co. 1. C. C. No. 13007.

FSA No. 31154: Clay from Wrens, Ga.,
io the South. Filed by R. E. Boyle, Jr.,
Agent, for interested rail carriers.

s
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Rates on clay, kaolin or pyrophyllite,
carloads from Wrens, Ga., to specified
powats 1n Georgia, Mississippl, and South
Carolina,.

Grounds for relief: Modified short-line,
distance formula and circuitous routes.

Tariff: Supplement 90 to Agent Span-
jihger's I. C. C. 1323.

FSA No. 31155. Clay—Wrens, Ga., to
Official Territory. Filed by R. E. Boyle,
Jr., Agent, for interested rail carriers.
Rates- on clay, kaolin, or pyrophyllite,
carloads from Wrens, Ga., to specified
pomnts in Illinois, Indiana, Michigan,
Missouri, Pennsylvania and Wisconsin.

Grounds for relief: Modified short-line
distance formula and circuity.

Tariff: Supplement 90 to Agent Span-
mger’s I. C. C. 1323.

FSA No. 31156: Liquefied petroleum
gas—New York and Ohiwo to Ceniral
Territory. Filed by H. R. Hinsch,
Agent, for interested rail carners.
Rates on liquefied petroleum gas, tank-
car loads from Buffalo and Harriet, N. Y.,
and Canton, Ohio o specified points in
Kentucky, Michigan, New York, Ohio,
Pennsylvania, and West Virginia.

Grounds for .relief: Short-line dis-
tance formula, truck competition, and
cireuity.

Tariff: Supplement 88 to Agent
Hinsch’s I. C. C. 4446.

By the Commuission.

{sEaL] Haronp D. McCovy,
Secretary.
[F. R. Doc. 55-8120; Filed, Oct. 6, 1955;

8:46 a. m.]

UNITED STATES TARIFF
COMMISSION
[Investigation 5]

Cast IrON SoIL PIPE

NOTICE OF INVESTIGATION AND PUBLIC
HEARING

The United States Tariff- Commission
announces a public hearing, to begin at
10 a. m. on October 21, 1955;1n the Hear-
mg Room of the Tariff Commaission,
Eighth and B Streets NW., Washington,
D. C., n connection with Investigation
No. 5 under section 201 (a) of the Anti-
dumpmg Act, 1921, as amended, with re-
spect to cast wron soil pipe, described in
the public notice of this mnvestigation
previously given (20 F R. 5667)

Request to appear at hearing: Parties
interested will be given opportunity to
appear and to be heard at the above---
mentioned hearing. Such parties desiwr-
mg to appedr at the hearmng -should
notify the Secretary of the Commassion,
n writing, 1n advance of the date of the
hearing.

Issued: October 4, 1955.

By order of the United States Tariff
Commission, the 4th day of October
1955.

[sEAL]

4

Donn N. BENT,
Secretary.

[F. R. Doc. §55-8133; Filed, Oct., 6, 19556;
- 8:49 a. m.]

SECURITIES AND EXCHANGE
COMMISSION
[Flle No. 30-230]
WiscoNsmw SOUTHERN Gas Co., INo,

NOTICE OF FILING OF APPLICATION FOR ORDER
DECLARING IT HAS CEASED TO BE A HOLDINA
COMPANY

OCTOBER 3, 1055.

Notice is hereby given that Wisconsin
Southern Gas Company, Inc.,, which on
August 9, 1955, was eranted an exemption
as a holding company, pursuant to order
of the Commission (Holding Compsany
Act Release No. 12960) under section
3 (a) (1) of the Public Utility Holding
Company Act of 1935 (“Act”), has filed
an application with the Commission pur«
suant to Section 5 (d) of the Act, re
questing an order declaring that it has
ceased to be a holding company.

The application states that the appli-
cant’s only subsidiary company, Wiscon-
sin Southern Gas Company, was merged
into applicant on August 18, 1955, and
has ceased to exist and that, accordingly,
‘Wisconsin Southern Gas Company, Inc.,
has ceased to be a holding company.

Notice is further given that any inter
ested person may, not later than October
18, 1955, at 5:30 p. m.,, request the Com
mission in writing that » hearing be held
on such matter, stating the nature of hig
interest, the reasons for such request,
and the issues, if any, of fact or law
proposed to be controverted; or he may
request that he be notified if the Com-~
muission should order a hearing thereon,
Any such request should be addressed:
Secretary, Securities and Exchange Com-
mission, Washington 25, D. C. At any
time after said date the application, as
filed or as amended, may be granted, or
the Commission may take such other
action as it deems appropriate.

By the Commission.

[sEAL] OrvaL L. DuBo1s,
Secretary.
[F. R. Doc. 55-8119; Filed, Oct. 6, 1066;

8:456 a. m.]

[Flle No. 812~967]
SECURED UNDERWRITERS, INC.

NOTICE OF FILING OF APPLICATION FOR
ORDER EXEMPTING CERTAIN TRANSACTIONS
BETWEEN AFFILIATES

OcToBER 3, 1055,

Notice is hereby given that Secured
Underwriters, Inc. (“Underwriters”), o
registered investment company, has filed
an amended application pursuant to sec-
tion 17 (b) of the Investment Company
Act of 1940 (““Act”) for an order exempt-
ing from the provisions of section 17 ()
of the Act certain transactions described
helow incident to a proposed offering of
securities.

Such application, as amended, makes
the following representations:

Underwriters holds in its portfollo
84,053 shares (7.31 percent) of the com«
mon stock of Secured Insurance Com-
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pany (“Insurance”) and 17,959 shares
(5.97 percent) of the common stock of
Secured Development Company (“Devel-
opment”). Persons unafiliated with
Underwriters have expressed an interesb
in the block of stock of Insurance held
by Underwriters but Underwriters pro-
poses to give the security holders of Un-
derwriters, Insurance, and Development
who reside in Indiana the first oppor-
tunity to purchase such stock.

The offermng price of such stock 1s
$2.84 per share, payable (a) i1n full upon
demand, or (b) $0.84 1n cash upon de-
mand, $1.00 within four months after
the date of said demand, and the bal-
ance of $1.00 withmn eight months after
said demand, with mnterest at 4 percent
per annum upon the deferred portions
from the date of demand to the date of
payment.

The offering 15 extended only to per-
sons who are bona fide residents of the
State of Indiana and who are not pur-
chasing for resale to nonresidents of the
State of Indiana.

In the event Underwriters does not
receive offers to purchase all the 84,053
shares of Insurance, Underwriters re-
serves the right to decline all offers to
purchase. In the event Underwriters
receiwves offers to purchase aggregating
more than the 84,053 shares, each offer
to purchase will constitute an offer to
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purchase that proportion of the number
of shares stated therein which corre-
sponds to the ratio of 84,053 to the ag-
gregate shares stated in all such offers
to purchase,

The offering price represents approxi-
mately the sum of the capital, surplus,
and 35 percent of the unearned premium
reserve of Insurance applicable to each
share of its stock. Such price is repre-
sented to be the fair value of the shares
beng offered.

Section 17 (a) of the act prohibits
an affiliated person of a registered in-
vestment company, or an afilliated per-
son of such a person, from selling to or
purchasing from such registered invest-
ment company or any company con-
trolled by such registered investment
company, any security or other prop-
erty, subject to certain exceptions, un-
less the Commission upon application
pursuant to section 17 (b) grants an
exemption from the provisions of section
17 (a), after finding that the terms of
the proposed transaction, includine the
consideration to be paid, are reasonable
and fair and do not involve overrcach-
meg on the part of any person concerned,
that the proposed transaction is con-
sistent with the policy of each reJis-
tered investment company concerned, as
recited 1n its resistration statement and
reports filed under the act, and is con-
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sistent with the general purpozes of
the act.

Since certain of the offerezs are af-
flliated persons of Underwriters, certain
of the proposed transactions are subject
to the provisions of Section 17 (2) of
the act. The application requests an
order under Section 17 (b) exemptinzg
these transactions.

Notice is further given that any infer-
ested person may, not later than Octo-
ber 24, 1955, at 5:30 p. m., submit to the
Commission in writiry any facts bearing
upon the desirability of a heariny on the
mntter and may request that a heannz
be held, such request stating the nature
of his interest, the reasons for such re-
quest, and the izsues, if any, of fact or
law propozed to be controverted, or he
may request that he be notified if the
Commission should order a hearinz
thereon. Any such communication or
request should be addressed: Seeretary,
Securitics and Exchangte Commission,
Washinrton 25, D. C. At any time after
sald date, the application may ba granted
as provided in Rule N-5 of the Rulzs and
Resulations promulgated under the Act.

By the Commission.
{seanl OnvaAL L. DuBols,
Seeretary.

[F. R. Daze. §53-8118; Filed, Oct. 6, 1335;
8:45a.m.]






